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COMPLAIIT 


‘UNITED STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NEW YORK 


ee ee + Ce - CC OO Oe 


i MARION AITCHISON, individually and 
on behalf of MICHAEL AITCHISON and j 
JANTCE AITCHISON, her children, and 
on behalf of all other persons similarly 
| situated, at 


Plaintiffs, Civil Action No. 
COMPLAINT — 
- against - CLASS ACTION 

THREE-JUDGE COURT 

ABE LAVINE, individually and as Comnissioner 

of the Department of Social Services of the 

\State of New York,and NOAH WEINBERG, individ- 

ually and as Commissioner of the Department 


lof Social Services of Rockland County, New 5 r\ 
York, \\ Ag 
“col iN i - 
Defendants. es: 
INTRODUCTION 


1. The plaintiffs are the wife and children of a recipient of 
|lmedical assistance from the Department of Social Services of Rockland 
| county, New York. Pursuant to Section 356.2 (a) (8) of the New York 
|Social Services Law and regulations of the Department of Social Services 
of the State of New York, 18 N.Y.C.R.R. § 360.5 (e) (1) (i), they are 


|required to live on a budget $107.00 per month less than the amount they 


would receive if they were recipients of public assistance, since the 


jallowance for the family of a medical assistance recipient is $107.00 per | 


|month less than for a public assistance family of the same size with the 


jsame expenses for rent. The plaintiffs contend that they are denied | 


| #7 . 
j@qual protection of law in that they are required to live on less than 
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yecipieuts or public assistance gimilatly siluaced, and Chat 
itlenged stacute and regulacions are concrary to federal law and 
The convening of a three-judge court and class action 


yhc. 


Turisdietion of thia action 


5 1343 


disabled 5+ vear old 


LEGAL AID SOCIETY OF AUCKLANO CUUNTY, Ne 


= RO ee ER 


COMPLAINT 
ja patient in a nursing home since 1972. The other plaintiffs are her 


Fase childre, Michael Aitchison, age twenty, 4 full-time comnunity 
' eolleg* stu‘ient, and Janice Aitchison, age sixteen, @ high school student.) 
rhe defendant Abe Lavine is the Commissioner of the Department 


lof Social Services of the ¢tate of New York. He is the chief administra- 


| 
| tor of that department avi is responsible for exercising general super- 


| vision over the work of all local welfare authorities in New York pursuant! 
| 


| to Section 34 of the New York Social Services Law. | 


| 6. The defendant Noah Weinberg is the Commissioner of the Department | 


| 


| 


| of Social Services of Rockland County, New York. He is responsible for 


| . 
| the general supervision of that department pursuant to Section 65 of the 


New York Social Services Law. 


CLASS ACTION 


7. The plaintiffs bring this action pursuant to Rule 23 (6) (2) of 


the Federal Rules of Civil Procedure on behalf of themselves and on 


behalf of a class cf all other persons similarly situated, namely all 
= 


medically needy persons in the State of New York who are required by the 


defendants or any local department of social services to live on a 
monthly income silowance which is below the level of need for public 
assistance for a family of the same size, with the same expenses for rent, 
in the particular county. 

8. The class is so numerous that joinder of all members is impractic- 
able. On information and belief, persons living in the urbanized counties 


| of New York, including New York City, Westchester County, Nassau County, 


ee an 
LEGAL AID SOCIETY OF ROCKLAND COUNTY. INC. 


-1- 


ven Om tone . ae SN ee RE ne: Re NE rR oe 
" . - oe es ot me woe ne ene 


: COMPLAINT 


- Rockland County, and Monroe County, as well as most other counties in 


ete state, who are dependents of responsible relatives who receive 
imedical assistance as medically indigent persons but who are not 

eligible for public assistance, are members of the class and rmumber over 
;one nundred thousand. According to "Social Statistics", Vol. 36 no. 10, 
| sates 1974, published by the defendant Abe Lavine, in October, 1974 


| there were 224,211 persons in New York receiving medical assistance who 


- 

/were not also receiving public assistance (Table 5, p. 4). on information| 
and belief, tens of thousands of those persons, situated like the plain- 

‘tiffs, are responsible for dependent relatives. | 
| 

& 9. There are questions of law or fact common to the class, namely 
‘whether the schedules of exempt income and minimum reserve for maintaining 

- 


la family household under the medical assistance program are set at a 

bacon which violates federal law and regulations and the Equal Protection 
| Clause of the Fourteenth Amendment to the Constitution of the United 
States. The claims of the representative parties are typical of the 


claims of the class, and the representative parties will tairly and 


adequately protect the interests of the class ~~ they are represented by 
| 


| counsel employed by Legal Services Programs who are ev~perienced in welfare 


@ | 


litigation and in class actions. 


! 10. The parties Opposing the class, the defendant Abe Lavine, and his | 


bow | subordinate, the defendant Noah Weinberg, have acted or refused to act on | 
i 
| grounds generally applicable to the class, namely under he New York | 


Ce ee ee 


COMPLAINT 


defendant Abe Lavine, thereby making appropriate fina] injunctive relief 
and/or corresponding declaratory relief with respect to the class as a 
whole. 
THREE-JUDGE COURT 
ll. This is a Proper case for determination by a three- “judge court 
(Rae to 28 U.S.C. §§ 2281, 2284 since plaintiff seeks an injunction 
_ to restrain defendants, who are state officers, from the enforcement, 


| operation and execution of a state statute Section 366.2 (a) (8) of the 
~ York Social Services Law, and a state regulation, 18 N.Y.C.R.R. § 
' 360.5 (e) (1) (i), both of state-wide applicability on the ground that 
= statute and regulation are contrary to the Constitution of the 
| unitea States. 
| FACTS 
| 12. The family household of the plaintiff Marion Aitchison consists 


i 
| Of three persons, her and her two children. 


13. The husband of the plaintiff Marion Aitchison, George Aitchison, 


ina nursing home since 1972. 


14. On October 17, 1974, the Rockland County Department of Social 


@ssistance in a nursing home. 


15. The total monthly income of the "family household" composed of 


| eee , P 
| the plaintiffs i8 $312.79, rt consists of $92.59 from a mortgage on real 
Property, plus $110.10 in Social Security benefits for the Plaintiff 


| Marion Aitchison and another $110.10 in Social Security benefits for the 


| 

| 

| 

| 

| 

| 

Services determined that George Aitchison was eligible for medical | 
| 

i 

| 


=. 
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other plaintiffs, her two children. The husband of the plaintiff Marion 
Aitchison currently receives $256.30 each month in disability benefits 
| from the Social Security Administration, plus a pension of $277.59 each 
i} 
|month from Western Electric, for a total monthly income of $533.89. Mr. 
| Aitchison is allowed to retain $28.50 per month for his personal expenses 
— to 18 N.Y.C.R.R. § 360.5 (e), leaving him $505.39 per month to 


|jmeet both the maintenance needs of the plaintiffs not met by their income, 


| and his medical expenses. The plaintiff Marion Aitchison and her children, _ 


|the other plaintiffs, are allcved $333.00 per month on which to live. 


16. Pursuant to the regulations of the New York State Department of 


| Social Services, 18 N.¥.C.R.R. § 350.5 (e) (1) (i), and Section 366.2 


| (a) (8) of the New York Social Services Law, applied by the Rockland 


,;County Department of Social services, Mr. Aitchison's income may be used 
| to meet the maintenance needs of the plaintiffs only to the extent of 

| $20.21 per month, the amount required to bring the plaintiffs' family 
Sere to a level of $333.00 per month; $485.15, the.rest of his monthly 
| income (but for an additional monthly allowance of $20.80 for the 
|plaintiffs' visits to him in the nursing home) is to be applied to his 


| 
i medical expenses. 
H | 

| 


17. The basis living allowance for a three person household receiving 


public assistance in New York State is $200.00 per month pursuant to New 


York Social Services Law § 13l-a (3) and 18 N.Y.C.R.R. @ 352.2: (a). 


| 
| 


18. The rental allowance for a three person household receiving 
|public assistance in Rockland is the actual amount of rent paid, not in 


mn 
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19. The plaintiff Marion Aitchison pays $240.00 per month for rent. 

20. The public assistance standard of need for the plaintiffs is 
$440.00 per month, consisting of a basic grant of $200.00 and a rent 
allowance of $240.09. 

21. Under the medical assistance program the plaintiffs' family 
household is aliowed an amoun* on which to live that is $107.09 less thar 
|the public assistance level for a three person household with the same 
‘rent; i.e. $333.00 rather than $440.00. 
| 22. The plaintiff Marion Aitchison requested an administrative fair 
/hearing to review the determination by the Rockland County Department of 
Social Services that the plaintiffs are allowed only $233.00 per month 
ifor the needs of the family household (plus an additional $20.80 per 
— for the cost of visits to Mr. Aitchison), and on November 14, 1974 
that hearing was held before a hearing officer duly designated by the 
| defendant Abe Lavine. 
23. The December 18, 1974, fair hearing decision of the Commissione 
of the New York fate Department of Social Services, the defendant Abe 
‘Lavine, affirmed the determination of the local department (a copy of th 
leecteton is annexed hereto as “Exhibit A"). 


I 
24. In so administering the medical assistance program in New York, 


the defendant Abe Lavine is responsible for administering a fund of over 


| 


\1.5 billion dollars a year, of which, on information and belief, approx- 


| om ' ‘in 
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,mately 300 million dollars a year is for the persons like Mr. Aitchison 

f who receive medical assistance only and do not receive cash public 

' assistance. The schedules challenged herein result in millions of dollar 
; Of underpayments from the medical assistance fund each year where such 
tsa bis assistance recipients have dependents who are required to live 


| below the public assistance level under the challenged statute and 
regulations. 

{| 
| 25. The plaintiffs have no adequate remedy at law. 


FIRST CAUSE OF ACTION 


26. The plaintiffs repeat and reallege each and every allegation 

| contained in paragraphs 1 through 25 herein. 

27. The defendants' policies which require the plaintiffs to exist 
|) On a budget $107.00 less than the applicable public assistance standard 
of need, including rent and fuel, violate the Equal Protection Clause 


| of the Fourteenth Amendment to the Constitution of the United States. 
| 
| ‘ 


SECOND CAUSE OF ACTION 

28. The plaintiffs repeat and reallege each and every allegation 
contained in paragraphs 1 through 27 herein. 

29. The defendants' standards for determining the amount of income 
the plaintiffs may retain for non-medical needs are not reasonable 
| standards comparable for all groups, in violation of 42 U.S.c, § 1396-a 
| 
hae (17). 


i THIRD CAUSE OF ACTION 


a ae 
| LEGAL AID SOCIETY OF ROCKLAND COUNTY, INC. 
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| 30. The plaintiffs repeat and reallege each and every allegation 


~ J me d 


we 
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| y contained in paragraphs lL through 29 herein. 


31. The levels of income for maintenance established and utilized 
by the defendants are less than the most liberal money payment standard 
| used by the State of New York at any time on or after January 1, 1966, 
las a measure of financial eligibility in any categorical money payment 


| program in the state in violation of 45 C.F.R. §§ 248.21 (a) (3) (4) (>) 


land 248.21 (a) (3) (i) (e)- 


i 
: FOURTH CAUSE OF ACTION 
: | 32. The plaintiffs repeat and reallege each and every allegation 
| eonvatned in paragraphs 1 through 31 herein. 
we, i 33. The defendants are violating the Supremacy Clause, Article VI, 
| crause 2, of the Constitution of the United States. 
FIFTH CAUSE OF ACTION 
34. The plaintiffs repeat and reallege each and every allegation 
contained in paragraphs 1 through 33 herein. 
35. The defendants, acting under color of statutes and regulation: 
of the State of New york, are depriving the plaintiffs of rights, pci¥ 
| and immunities secured by the Constitution and laws in violation of 42 
U.S.C. § 1983. 
WHEREFORE, the plaintiffs demand judgment: 
1. Determining that this action is maintainable as a class ac tior 
pursuant to Rules 23 (a) and 23 (b) (2) of the Federal Rules of Civil 
. Procedure; 
2. Enjoining, after the convening of a three-judge court, pursua! 
to 28 U.S.C. §§ 2281 et seq. on the constitutional claims, or by a sii 
D3 | LEGAL AID SOCIETY OF nOCKLAND COUNTY. INC. 


het 
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the other claims, the defendants' continued use and reliance on 


judge on 


| the tables of exempt income in Section 366.2 (a) (8) of the New York 


| 
Social Services Law and 18 N.Y¥.C.R.R. § 360.5 (e) Or any other standards, 


! 


| insofar as they are less than the applicable public assistance standards 


| €or the persons required to exist thereon; 


3. Declaring, pursuant to 28 U.S.C. §§2201 et seq. that the defen- 


|dants' policies as set forth in Section 366.2 (a) (8) of the New York 


Social Services Law and 18 N.Y.C.R.R. § 350.5 (e) are illegal and 


| unconstitutional and null and void, to the extent that they require 


e below the applicable public assistance level; 


| persons to liv 


4. Requiring the defendant Abe Lavine to immediately promulgate new 


standards for all local social services comnissioners not inconsistent 


|with the Constitution, federal law and regulations as herein determined, 
8 
j|and to promptly notify all local social services commissioners of same; 


5. Awarding the plaintiffs costs and disbursements herein, plus 


| reasonable attorneys' fees; 


6. Awarding such other and further relief as seems proper and just. 


|Dated: March 4, 1975 
i New City, New York 


\| 


EN 


LEGAL AID SOCIETY OF ROCKLANO COUNTY, INC. 


COMPLAINT 


Respectfully submittef, 7 
e * 
* 4. 
D,/E 


LEGAL AID society oF 


DOUGLAS 7. sq. 
ALTON L, ABRAM ITZ, Esq. 
LEGAL AID SOCIETY oF 
ROCKLAND COUNTY, INC, 
Office & P. Oo, Address 

2 Congers Road 

P. O. Box 314 

New City, New York 10956 
Tel: (914) 634-3627 


RENE H. REIXACH, Esq. 

MARGARET MAHONEY, Esq. 

GREATER UP-STATE LAW PROJECT 
MONROE COUNTY LEGAL ASSISTANCE 
CORPORATION 

Office & P. o. Address 

80 West Main Street 

Rochester, New York 14614 

Tel: (716) 454-6500 


Attorneys for Plaintiff 
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ROCKLAND COUNTY. INC. 


ANSVER OF DIFLOMDANT LAVIUNE 


UNITED STATES DISTRICT COURT FOR THE 
| SOUTHERN DISTRICT OF NEW YORK 


lsd acaianectacepeeaia ills databace dint ibid x 
me AITCHISON, et al., 

Plaintiffs, 

-against- : ANSWER 

|ABE LAVIWE, individually and as Commissioner: 75 Civ. 1224 
jof the Department of Social Services of (MEF) 


State of New York, and ABAH WEINBERG, . 
Gividually, and as Commissioner f the 

partment of Social Services of Rockland 

unty, New York, 


i Defendant, ABE LAVINE, for an answer to the cor laint 
pf Marion Aitchison, et al., by and through his attorney, 

| UIS J. LEPKOWITZ, Attorney General of the State cf New York, 
spectfully alleges: 


1. Denies each and every material allegation set 


forth in paragraphs °2°, °3°, °F-11°, “27°, "29°, “31°, °33°, 
"35° thereof. 


2. Lacks knowledge or information sufficient to form } 
belief with respect to each and every allegation in paragraphs 
13", "14", "18", "19", "20", "21" and "25" thereof. 


3. With respect to the allegations in paragraph *1", } 
Y each and every allegation therein which states or implies 
at plaintiffs’ constitutional or other federally protected 
ights have been abridged or violated. 


4. Mani /fthe allegations set forth in paragraph "15" 
reof; except state‘s/further on information and belief that the 
igures set forth therein are not an exhaustive listing of the 
resources available to Plaintiff Aitchison and her family. 
rding to records of Defendant Weinberg, plaintiff received 
2,579.20 as a social security award for her husband's disability; | 
laintiff also has two life insurance policies. 


/6- | 


ANSWER CF DEPENDANT LAVINE 


5. With respect to the allegations in paragraph °17", 
admit only to the extent of the verbdatin — the New 
York State statute and regulation set forth the 
4 


in. 


6. With respect to the allegations in paragraph "24", 
| 
JS 

deny insofar as they state or imply that plaintiff's consti- 
tutional or other federally protected rights have been abridged 
i 
Pr violated. | 
| 
7. With respect to paragraphs "26", "28", °30", ot | 
HT 

a "34" repeat the pleadings of this answer pertinent to the 
paragraphs of the complaint set forth therein. 
| AS AND FOR A FIRST SEPARATE AND 


COMPLETE AFFIRMATIVE DEFENSE 
ALLEGES THAT: | 


8. In addition to the income resources set forth in 


| aragraph "15" of their complaint, the Aitchison family, 
rding to records of Defendant Weinberg, also has available 
ad has been allowed to retain $2,579.20 in monies from a 
al security award granted on October 3, 1973 for how husband's 
isability. Plaintiff also hms two life insurance policies in 
amounts of $6,000 and $1,000 respectively. 

9. Acoordingly, Plaintiff's resources to meet her pall | 
iving expenses $@ actually in excess of the amount alleged by 
= -- namely, $333.00. 


10. Plaintiff Aitchison lacks standing to present her 


AS AND FOR A SECOND SEPARATE AND 
COMPLETE APYIRMATIVE DEFENSE 
ALLEGES THAT: 
ll. Plaintiff Aitchison fails to set forth a sufficient 


is for the maintenance of a class action. 


-/7- | 


= 


ANSVIR OF DEPEIMDANT LeviInr 
12. Plaintiffs fail to state a claim upon which 
“ 


jrelief may be grinted. 


i 

" 

4 AS AND FOR A POURTH SEPARATE AND 
i] COMPLETE AFFIRMATIVE DEFENSE 
ALLEGES THAT: 


13. Plaintiffs fail to set forth a sufficient basis 
| 
|for the exercise of federal jurisdiction. 


WHEREFORE, it is respectfully requested that the 
| complaint be in all respects di: sed. 


Dated: New York, New York 
April 17, 1975 


LOUIS J. LEYKOWITZ 
Attorney General of the 
State of New York 


Attorney for Defendant Lavine 


DAVID R. SPIEGEL 
Assistant Attorney General 
Office an¢d .0. Address 
Two Worla Tirade Center 
New York, New York 10047 
Tel. No. (212) 488-7591 


ANSWER OF DEFLINDANT wEINBERG 
..uo UYUISTRICT COURT FOR YHE 


SOUTHERN DISTRICT OF NEW YORK te 
-_ eo - =e *emlmUmOUmUmCUCOUOUCOUOlUCOWlUCOUUlUlUlCUUCOUD - - - - - ss —s — -xX "es 
- oe 
MARION AITCHISON, et al., : (ii 
Plaintiffs, a 
-against- 
ABE LAVINE, individually and as Com- : ANSWER 
missioner of the Department of Social 
Services of the State of New York, and 75 Civ. 1224 
ABAH WEINBERG, individually, and as $ (MEF) 


Commissioner of the Department ofSocial 
Services of Rockland County, New York, 


Defendants, 


The Defendant NOAH WEINBERG, individually and as 
Commissioner of the Department of Social Services of Rockland 
County, sued herein as ABAH WEINBERG, by his attorney, DIANA 
W. RIVET, County Attorney of the County of Rockland as and for 
his ans" :r to the complaint herein: 


1. Denies each and every allegaion contained in the 


paragraphs designated wge "3° sd had gr tight | "10", 4". 097" 
"29", "31", "33" and "35" of the complaint herein. 
2. Denies each and every allegation contained in the 


paragraph designated "1" of the complaint herein insofar as 


the said paragraph alleges, states or implies that Plaintiffs’ 
constitutional or other federally protected rights have been 


abridged or violated. om lG- 
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ANSWER OF DEFENDANT VEINEERG 


A TE ROTI S —— 


3. Denies each and every allegation contained in the 
paragraph designated "24" of the complaint herein insofar as 
said paragraph alleges, states or implies that Plaintiffs’ 
constitutional or other federally protected rights have been 
abridged or violated. 

4, Denies any knowledge or information sufficient to 
form a belief as to the truth of the allegations contained in 
the paragraph designated "25" of the complaint herein. 

5. With respect to the paragraphs designated "26", 
"og", "30", "32" and "34" of the complaint herein, Defendant 
Weinberg repeats and realleges each and every denial © eretofore 
made herein of the paragraphs realleged and reiterated by the 
Plaintiff. 


AS AND FOR A FIRST, SEPARATE 


Pe: SE Se. eee 


AND COMPLETE DEFENSE 
6. Plaintiffs fail to set forth a sufficient basis 


for the exercise of federal jurisdiction. 


AS AND FOR A SECOND, SEPARATE 
AND COMPLETE DEFENSE 


7. Plainziffs fail to set forth sufficient facts to 
constitute a cause of action for which relief might be granted. 


AS AND FOR A THIRD, SEPARATE 
AND COMPLETE DEFENSE 


8. Plaintiffs fail to set forth sufficient facts to 


constitute a base for the maintenance of a class action. 


A tan ee eee meet neat en Ree se Ome Carte) A OR ORES PER w 
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~ ANSWER OF DEFENDANT WEINBERG 
a AS_AND FOR A FOURTH, SEPARATE 


AND COMPLETE DEFENSE 


9. The basic criteria for qualification under the 


Medicaid category of public assistance are widely different 


from those basic criteria for qualification for public assistance 


such as Home Relief and Aid to Dependent Children. 


10. The eligibility requirements for public assistance 


permit the local Department of Social Services to tuike a 


mortgage on premises owned by an applicant to the extent of 


all assistance rendered or to be rendered. In addition the 


eligibility criteria for public assistance permits practically 


no retention of assets o° any kind, i.e. assets of any kind 


must be considered and eitner used or made available to the 


applicant prior to qualification of public assistance, 


ll. The eligibility criteria for Medicaid do not 


permit a mortgage to be taken on real property owned by a 


prospective applicant and in addition certain assets are exempt 


from conseration for eligibility purposes. For example, «n 


applicant is permitted a burial reserve of $500 per persor 


in the household to a maximum of $2000, Such burial reserve 


may consist of cash, other liquid assets or cash value of life 


insurance policies. In addition a Pp’ ‘spective applicant for 


Medicaid coverage is permitted a savings exemption which’ 


increases with the size of the family so that a family of four 


would be permitted to have cash savings of $2500 in addition 


ANSWER OF DEFENDANT WEINEERG 
to the burial reserve heretofore referred to, a total of $4500, 
the maxisnum of $4500 (for a family of four) increases as the 
size of a family increases, 


12, There can hardly be a comparison between Medicaid 
coverage and public assistance when the basic criteria for 
eligibility differ, The differing basis for retention of 
assets permits a Medicaid recipient greater Security in terms 


of cash and retainec assets, 


13. It would appear that the Schedules of income 


permitted an applicant, though differing as between 


Upon information and belief on an actuarial basis 
the applicants for the respective types of assistance enjoy 


the equal Protection of law, 


_FOR A FIFTH, SEPARATE AND 
COMPLETE DEFENSE 
et _EFENSE 


15, Plaintiff MARION AITCHISON receiveda social 
security Gicability award (as did other members of the family) 
On or about October 3, 1973, and Same was not immediately 
reported to the Department of Social Services 4s cequired, 

16. The Department of Social Services ascertained 


the above information through another source, 


ANSWER OF DEFENDANT WEINPERG 


produced a cancelled check bearing date of October 8, 1973 


in proof thereof, 

18. Plaintiff got the benefit of said monies without 
any reduction in aid from the Department ofSocial Services, 

19, In addition Plaintiff as gotten the benefit over 
the years of retaining insurance policies in the amount of 
$600 and $1000 respectively which is upon information and 


belief greater than the burial reserve which should be permitted 


in such matters, 


20. Plaintiff invokes the aid of the Court with 


unclean hands, 
21. Plaintiffs' case is unique and not common to a class, 
WHEREFORE, Defendant Weinberg respectfully prays for 


judgment dismissing the complaint herein with costs and for 
such other and further relief as to the Co :-t might seem just 
and proper, 


Dated: April 25, 1975 
New City, New York 


DIANA W. RIVET 

County Attorney, County of 
Rockland 

Attorney for Defendant Weinberg 

Office & P.O. Address 

County Office Building 

11 New Hempstead Road 

New City, New York 10956 

Tel. No. (914) 638 0500 


PLAINTIFFS' WOTICE OF MOTICN FOR SUIMARY JUDGMINT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MARION AITCHISON, Individually 

and on behalf of MICHAEL AITCHISON 

and JANICE AITCHISON, her minor 

children, and on behalf of all : 75 Civ. 1224 
other persons similarly situated, : MEF 


Plaintiffs, 


~against— : NOTICE OF MOTION 


FOR SUMMARY JUDGMENT 


ABE LAVINE, as Commissioner of the 
Department of Social Services of : 
the State of New York and NOAH : 
WEINBERG, as Commissioner of the 
Department of Social Services of 
Rockland County, New York, 


Defendants. : 


SIRS: 


PLEASE TAKE NOTICE, that upon the annexed statement pur- 


suant to rule 9(g), the annexed affidavit of Rene H. Reixach, 


Esq., and all other proceedings herein, the plaintiffs will move 


this Lourt before the Honorable Marvin E. Frankel, United States 


District Judge, at the United States Courthouse, Foley Square, 
ry 

New York, New York, on the ] day of » 1975, or as soon 

thereafter as counsel can be heard, for an order pursuant to 

Rule 56 of the Federal Rules of Civil Procedure, granting the 

plaintiffs summary judgment on their third claim, namely that 


the levels of income for maintenance established and utilized 


by the defendants violate 45 C.F.R. sections 248.21(a)(3)(1)(B) 


-~) ¥- 


and (c), and for such other and further relief as seems proper 


PLAINTIFFS' NOTICE OF MOTION FOR SUMIARY JUDGMINT 


and just. 


Dated: May QS, 1975 


TO: 


Ss, etc. 


DOUGLAS Y. GOO 

ALTON LY ABROMOWITZ, ZSQ. 

LEGAL AID SOCIETY OF 
ROCKLAND COUNTY, INC. 

2 Congers Road 

P.O. Box 314 

New City, New York 10956 

Tel: 914-634-3527 


RENE H. REIXACH, ESQ. 
MARGARET MAHONEY, ESQ. 
GREATER UP-STATE LAW PROJECT 
MONROE COUNTY LEGAL 
ASSISTANCE CORPORATION 
80 West Main Street 
Rochester, New York 14614 
Tel: 716-454-6500 


Attorneys for Plaintiffs 


HON. LOUIS J. LEFKOWITZ 

Attorney General of the 
State of New York 

Attn: David R. Spiegel, Esq. 

Two World Trade Center 

New York, New York 10047 


DIANA W. RIVET, ESQ. 
County Attorney 

County Office Building 

ll New Hempstead Road 

New City, New York 16956 


Attorneys for Defendants 


PLAIUTIFFS' STATEMENT PURSUANT TO RULE 9(qg) IN SUPPORT 
OF MOTION FOR SUMMARY JUDGMELT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MARION AITCHISON, Individually and : 
om behalf of MICHAEL AITCHISON and 
JANICE AITCHISON, her minor chil- 
dren, and on behalf of all other ; 
persons similarly situated, : 75 Civ. 1224 
$ MEF 
Plaintiffs, 
~against- 
ABE LAVINE, as Commissioner of the : STATEMENT PURSUANT 
Department of Social Services of : TO RULE 9 
the State of New York and NOAH 
WEINBERG, as Commissioner of the 
Department of Social Services of 
Rockland County, New York, 


Defendants. 


Plaintiffs contend that there is no genuine issue to be ; 
tried with respect to the following material facts: | 
1. The plaintiffs are the wife and two children, age 
twenty and sixteen and both full-time students, of a disabled 54 
oie old man who has been a nursing home patient since 1972 and | 

| who receives medical assistance from the Department of Social 
Services of Rockland County, New York. | 


| 
H 
i 
' 
' 


2. The defendants are the commissioners of the Depart- 


ments of Social Services of the State of New York and of Rock! a| 
County, New York. 


3. On October 17, 1974, the Department of Social Ser-- 


vices of Rockland County, New York determined that the husban. f 


| was eligible for medical assistance in a nursing home. 


~26- 


| 
i 
{ 
| 
| 
the adult plaintiff and the father of the two minor plaintiffs | 
| 


— a ee ee 


PLAINTIFFS' STATEMENT PURSUANT TO RULE 9(g) IN SUPPORT 
CF MOTICHN FOR SUMMARY JUDGMENT 


i 
t 
, 


4. The plaintiffs, a family household of three, are 
allowed a total income of $333.00 per month on which to live, 
pursuant to section 366.2(a)(8) of the New York Social Services 
Law and 18 N.Y.C.R.R. 360.5(e)(1)(1). 

5. The public assistance standard of need for the 
plaintiffs is $440.00 per month, consisting of a three person 
basic allowance of $200.00 per month end a rental allowance of 
$240.00 per month, the ac.cual rent paid by the adult plaintiff. 

6. Under the meuical assistance income allowances the 


plaintiffs are allowed 5107.00 per month less than the public 


assistance standard of need for the plaintiffs. 

7. In some counties in New York State the total public 
assistance standard of need, including rent and (where applicable 
heat, is never in excess of the income allowances under the 
medical assistance program set forth in section 366.2(a)(8) of 
the New York Social Services Law. 

8. In other counties in New York State at some, but not’ 
all, family sizes, the total public assistance standard of need, 
including rent and (where applicable) heat, can exceed the income 
allowances under the medical assistance program set forth in 
section 366.2(a)(8) of the New York Social Services Law. 

9. In Rockland County and certain other counties in New 


York State, at all family sizes, the total public assistance 


standard of need, including rent and (where applicable) heat, can: 


exceed the income allowances under the medical assistance program 


PLAINTIFFS' STATEMENT PURSUANT TO RULE 9(a) IN SUPPOPT 
OF MOTION FOR SUMMARY JUDGIENT 


set forth in section 366.2(a)(8) of the New York Social Services 


Law. 


10. In administering the medical assistance program in 


New York the defendant Lavine is responsible for administering 


a fund of which millions of dollars annually is used to provide 


medical assistance for persons not receiving cash public assis- 


= «dcesecemenen 


tance, and if the schedules challenged herein are illegal they 
result in millions of dollars of underpayments from the medical 


assistance fund each year. 


DOUGLAS J. GOOD, ESQ. 

ALTON L. ABROMOWITZ, ESQ. 

LEGAL AID SOCIETY OF 
ROCKLAND COUNTY, INC. 

2 Congers Road 

P.O. Box 314 

New City, New York 10956 

Tel: 914-634-3627 


RENE H. REIXACH, ESQ. 
MARGARET MAHONEY, ESQ. 
GREATER UP-STATE LAW PROJECT 
MONROE COUNTY LEGAL 
ASSISTANCE CORPORATION 
80 West Main Street 
Rochester, New York 14614 
Tel: 716-454-6500 


Attorneys for Plaintiffs 
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‘ AFPPIDAVIT OF RENE H. REIXACH, SWOPI’ TO MAY 20, 1975 , IN SUPPCRT 
OF PLAINTIFFS' MOTION FOR SUMMARY JuUDGMIUT 


UNITED STATES DISTRICT COURT 
SOUTKERN DISTRICT OF NEW YORK 


MARION AITCHISON, Individually 
and on behalf of MICHAEL AITCHISON 
and JANICE AITCHISON, her minor 
childrer, and on behalf of all : 75 Civ. 1224 
other persons similarly situated, : MEF 

Plaintiffs, : 

-~against- 
: AFFIDAVIT IN SUPPORT 

ASE LAVINE, as Commissioner of the : OF AINTIFFS' MOTION 
Depertment of Social Services of : FOR SUMMARY JUDGMENT 
the State of New York and NOAH 
WEINBERG, as Commissioner of the 
Department of Social Services of 
Rockland County, New York, 

Defendants. 
STATE OF NEW YORK) . 
COUNTY OF MONROE ) SS: 

RENE H. REIXACH, being duly sworn, deposes and says: 

1. I am a member of the Bar of this Court and one of 
the attorneys for the plaintiffs herein; I make this affidavit in 
support of the plaintiffs' motion for summary judgment. In 
addition to the matters referred to herein, the Court is respect- 
fully referred to my affidavit of May 19th. in support of the 
plaintiffs' class action motion and the affidavit of James 
Reynolds in support thereof. 

2. The crux of this action is that the plaintiffs and 

| 
many other persons in New York State are allowed levels of income’ 
under the medical assistance program which are below the applic- 


able standards of need for cash assistance under New York's 


mn thee 


-_ 


‘AFFIDAVIT OF RENE H. REIXNACH, SWORN TO MAY 20, 1975, IN SUPPCRT 
OF PLAINTIFFS' MCTION FOR SUMMARY JUDGMENT 


public assistance programs. The facts are not in dispute; all 
of the relevant facts have been pleaded in the complaint (Exhibit 
"A" annexed) and admitted by the defendants in their answer 
(Exhibits "B" and "C" annexed). 

3. The plaintiffs are the wife and two children, age 
twenty and sixteen and both full-time students, of a disabled 54 
year old man who has been a nursing home patient since 1972 and 
who received medical assistance from the Department of Social Ser- 
vices of Rockland County, New York. (Complaint, 1441, 4; Lavine ! 
answer 73 and otherwise not denied; Weinberg answer, 42 and ) 
otherwise not denied). 

4, The defendants are the Commissioners of the Depart- 
ments of Social Services of the State of New York and of Rockland | 
County, New York. (Complaint, #95 and 6; not denied). 

5. On October 17, 1974, the Department of Social Ser- 
vices of Rockland County, New York, determined that Mr. 

Aitchison was eligible for medical assistance in a nursing home. 
(Complaint, #14; not denied in Weinberg answer; Defendant Lavine 
alleges lack of sufficient knowledge or information to form a 
belief, tut see Fair Hearing transcript at p. 3, Exhibit H to 

my affidavit in support of class action motion). 

6. The plaintiffs, a family household of three, are 
allowed $333.00 income each month for non-medical needs, p suant - 
to section 366.2(a)(8) of the New York Social Services Law .1d 


18 N.Y.C.R.R. section 360.5(e)(1)(1). (Complaint, 9415, 16; 


Lavine answer {4 admits as to 415 of the complaint and 416 of the. 


AFFIDAVIT OCF RENE H. REIXACHi, SWORN TO MAY 20, 1975, IN SUPPORT 
OF PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT 


complaint is not denied; not denied in Weinberg answer). 


7. The public assistance standard of need for the plain- 


tiffs is $440.00 per month, consisting of a three person basic 
allowance of $200.00 per month and a rental allowance of $240.00 


per month, the actual rent paid by Mrs. Aitchison. (Complaint, 


7117-20; not denied in Weinberg answer; Defendant Lavine does not. 


deny 9717 of complaint but in 92 of his answer alleges lack of 
sufficient knowledge or information to form a belief, but see 
Fair Hearing transcript at pp. 6-8, Exhibit H, to my affidavit 
in support of class action motion). 

8. Under the medical assistance income allowances the 
plaintiffs are allowed $107.00 per month less than the public 
assistance standard of need for the plaintiffs. (Complaint, 421; 
not denied in Weinberg answer; Defendant Lavine in 42 of his 
answer alleges lack of sufficient knowledge or information suf- 
ficient to form a belief, but see Fair Hearing transcript at p.8, 
Exhibit H, to my affidavit in support of class action motion). 

9. In some counties of New York the medical assistance 
income allowances are always higher than the public assistance 
standard of need, in others the medical assistance income allow- 
ances are sometimes higher and sometimes can be lower than the 
public assistance standard of need, and in Rockland and other 
counties the medical assistance income allowances always can be 
lower than the public assistance standard of need (See my affi- 


davit in support of class action 10tion 44 15, 17). 
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AFFIDAVIT OF RENE H. REIXACH, SWORI] TO MAY 20, 1975, IN SUPPCRT 
| @ PLALITIFFS' MOTION FOR SUMMARY JUDGMENT 


10. In administering the public assistance program in 
New York the defendant Lavine is responsible for administering 
a fund of which millions of dollars annually is used to provide 
medical assistance for persons not receiving cash public assis- 
tance, and if the schedules challenged herein are illegal they 
result in millions of dollars of underpayments from the medical 
assistance fund each year. (Complaint, {24; Lavine answer, %6; 
Weinberg answer 43). 

ll. From the foregoing it is apparent that New York's 
medical assistance income allowances are less than the "most 
liberal money payment standard" used b) New York “as a measure of 


financial eligibility in any categorical money payment program" 


in New York, as required by 45 C.F.R. section 248.21(a)(3)(1)(B). 
{ 


12. It further appears that the defendants are also 
violating 45 C.F.R. section 248.3(c)(1)(11), which requires that 
income levels for maintenance be "as a minimum, at the higher of 
the levels of the payment standards generally used as a measure 
of financial eligibility in the money payment programs" in a 
state. This is made clear in a listing of compliance problems 
with New York's social services programs during the quarter ending 
March 31, 1975, which, on information and belief, was supplied 

by the New York Regionel Office of the Un*ted States Department 
of Health, Education and Welfare, a copy of which is annexed as 


| Exhibit "D." 
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AFFIDAVIT OF REMI h. REIXACH, SVORN TO MAY .1, 


OF PIAINTIFFS' MOTION FOR SUMMARY JUDGMENT 


WHEREFORE, I pray that the plaintiffs' 


| Summary judgment be granted. 
| 


} 
| 
Sworn to before me this 


| 
| 


i 
| 
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ay of May, 1975. 
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PAIR uiARIUG DECISION, RE: PLAINTIFF 


po z . MARION L.ISOty “II ™ 
(PART) TO REIXACH AFFIDAVIT F HAY 20 mew SERCREDNMy: SUREDEE A 


ST}TZ OF Wew YORE 
IPARIMENT OF SOCIAL SERVICES 


In the Matter of the Appeal of s DECISION 
AFTER 
MARION AITCHISON + FAIR 
: HEARDIG 


from a determination by the Rockland County Department 
* ef Sooial Services (hereinafter called the agency) ’ 


A fair hearing was held at Pomona, New York, on November 14, 1974, before William R. Meyers 
Heering Officer, om which the appellant, the appellant's daughter, and a representative of 
~ the agency appeared. The appeal is from a determination by the agency relating to the adequacy 
| of medical assistance. An opportunity to be heard having been accorded all interested parties 
and the evidence having been taken and due deliberation having been had, it is hereby found: 
(1) The appellant's husband has been confined to a nursing home since 1972. The family 
consists of appellant, her husband and two minor dependent children. 
(2) The appellant's husband is in receipt of medical assistance. The agency is requiring 
J the appellant to contribute to the cost of his care in the nursing home. , 

(3) The appellant's husband receives $256.30 in socket security and income from a mortgage 
of $92.59 a month for total income of $348.89. which is being used toward payment of his medica) 
expenses. Appellant has income from social security and her husband's pension totaling $497.97 
amonth. Appellant has no deductions for income cones, health insurance premiums or court 
ordered support payments. 


Section 360.5(e) of the Regulations of the State Department of Social Services provides th. 


&@ person in chronic care shall not be deemed to be a member of any household and shall be allow 
an exemption of $28.50 per month from his net income for personal expenses. 

This section further provides that a person in chronic care with three dependent relatives 
must use $4,000. anally for $333. monthly of his income for support of his relatives, less an 
income possessed by such relatives. Since appel'ant has @ net monthly income of $497.79, all ° 
appellant's husband's income, less $28.59 per month must be used to meet his modical expenses. 

The appellant's husband is a legally responsible relative and she has an obligation to 


ee 


contribute to his medical expenses. This obligation is spelled out in Section 360.7 of tne Reg 


lations. Pursuant to that section, appeliant has an exemption of $333. per month and all of he 


net income in excess of that amount, $164.79, must be contributed to the cost of appellant's 


husband's medical expenses. However, this same section provides that the amount actually 


th a 


Feceived shall be applied toward meeting the needs of the appellant's husband. This is in 


accord with Section 366.3(a) of the _— ices Law which provides that: 


—- 
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4 PAIR LEARING DECISICN, RE: PLAINTIFF MARION AITCHISON, EXEIDIT A 
(PART) TO RLIXACE AFFIDAVIT OF NAY 20 


MAKION AITCHISON . (2) 


“Medical assistance shall be furnished to applicants in cases where, although such 
applicant has a responsible relative with suff’ ient income and resources to p side 
medical assistance as determined by the Regulations of the Department, the income 
and resources of the responsible relative are not available to such applicant because 
of the absence of such relative or the refusal or failure of such Telative to provide 
the necessary care and assistance. In such cases, however, the furnishing of such. 
assistance shall create an implied contract with such relatives, and the cost thereof 
may be recovered-from such reiative in accordance with title six of article three 
and other applicable provisions of law.” ; 


Although the appellant has not contributed to the cost of her husband's medical care, 


the agency must continue medical assistance in light of the above provisions of the Social 


Services Law. 
DECISION: The determination of ine agency is affirmed. 
DATED: Albany, New York £(C14 g 1974 


Carmen Shang 
ASSISTANT COMMISSIONER 
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REGION tI 
pence MAY 9 ° 1975 
NEW YORK; NEW YORK 10007 LEGAL 
May 7, 1975 MoURP Le 


: ® > : 
DEPARTMENT OF HEALTH, EOUCATION, AND ener: VED 


rRAQGISpy 
RNGN, N.Y, 


Mr. Gerald A. Norlander 

The Legal Aid Society of 
Westchester County 

Mount Vernon Branch Office 

City Hall - Roosevelt Square 

Mount Vernon, New York 10550 


Dear Mr. Norlander: 


You requested copies of correspo:dence to New York State listing 


compliance issues raised by the Department of Health, Education, 
and Welfare. 


The attached material reflects questions raised on State Compliance 
with Federal requirements for the quarte: ending March 31, 1975. 


Sincerely, 
a 


Elmer W. Smith 
Regional Commissione™ 
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LETTER eal qe nv Ss E ‘ COMM . OF EEW TO GERALD. 
: “ > ae pe ° 
NORLANDER, bSQ. + DATED MAY 7 ‘ 197 ad ITE COMPI WICE QUESTIONS, EXEIBIT 


Questions raised on State co=mplicnce with Federal requirements March 
31, 1975 . 


Section 1902(a)(4) - ssa 


Section 1902(a)(20) - ssa Administresion of Assintance 
' Section 2993 of PL 92-603 for Agcd we Individeals Under , 


- 21 in Mentel Institut’ ons 
The State does not mect Federal 
requirements for Staffing of the 
Medical Assistance Unit for the 

ae sy ; administxtion of the program for 
; a" * assistance for aged individuals 

- and individuals under 21 in 

mental instititions. 5 


i 


Medical Services Proprsa : a) 


Medical Services Program EPSDT. , 

- Scetion 1595{u) (4) (6) - ssa State has failed to ivity imple- | 
SKS-PR-40-11 (6-4) ment the EPSOST Program for the 
CFR 249.10(a) (3) (4i4) and Civ) ° 6-21 year olds in Kew -Yort: City. 


470,000 cligible individuals arc 


in this population group. 


Medical] Services Prozram Sterilization 


SRS-PR-10-15(c-4) . State regulations did not confona 
; with Federal requirements. The *- 
; State has since revisod its’: 
. position. The R.O. has’? wn 
ep Se assured by the New York “partment. 
of Social Services that the Sovernor 
: signed the amendment and that it 
f is in the process of being mailed. 
: However, to date the R.0. has not. 
; - received it. : . 


Medical Services ‘Proerms : Fraud 

Section 1902(a)(4)(a) - SSA Some investigatory work is goings 
SRS-PR-40-14(c-1) zt on at the local social services level 
45 CFR-250.80(a) (4) (i)&(11)(6)&(7) throughout the State and ‘particularly 


2 in New York City with regard to alleged 
‘ Medicaid abuse and frau. However, the . 

ae) + Yeporting system is inadequate both at 

ae the local/State and Statc/SRS levels. 
State egency docs not have in place 
adequate procedures for reporting 
{nformation on provider ubuse and 
fravd to SRS. % 
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' LETTER FROM LLMER W. SMITE, 
WORLANDER, LSQ., DATED MAY 7, 1975, WITE 
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{ D TO REIXACK AFFIDAVIT ‘OF MAY 20 
KNeGical Services Promran | 
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REGIONAL’ COMMISSIONER oF ELW: TO “CERALD A. 


COMPLIANCL QUESTIONS, EXEIEIT 
Medically Needy Level. 


3 45 CFR 248.3(c) (4) (ii) (3) (2) ‘Due to a series of factors, the 
: Section 1903(f£) (1) (3) (i) of SSA cash assistance standards have 
become more liberal than the MA 
i standards for most family sizes. 
» ‘ 2 
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LETTER FROM ELMER W. SMIT'l, REGIONAL COMMISSIONER OF HEW TO GERALD A. 
NORLANDER, ESQ., DATED MAY 7, 1975, WITH COMPLIANCL QUESTIONS, EXHIBIT 
D TO REIXACH AFFIDAVIT OF MAY 20 


: / - ; REW_ YORK STATE 
~ 4 
j es QUESTIONS RAISED (2 STATE COMPLIANCE WITil FEDERAL REOQUINTHENTS 
# s 

WARCH 31, 1975 

Menpocer Develomaent & Training 
4SCFR205.202 Titles IVA ‘and x1x Practice issue. Educational Leave 

. ‘ : policies suspended; Legislature failed 

45CFR220. .9 ; to appropriate funds 


4SCFR222.8 a . wa ’ re, 
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“_NEH YORK eh 
Questions Rajsed on Stite Compliance with Federal Requirements 
Assistance Pavments 
amc mevnents 
4S CFR 233.20 (a) (2) State-wide Shelter Standard 
* . « Practice issue. Failure to 
Bis ‘ tie implement a new shelter standard 
’ . : ‘ Submitted and approved during the 
: ‘ January-March, 1974, quarter. 
"S CFR 233,20(a) (2) ; Up-dating shelter standard 
402 (a) (23) - Practice issue. Local maximums 
. ‘ ; : Were up-dated where necessary 
ol eh 8S part of the development of the ‘ 
Wt dy Be ; -. °° proposed State-wide standard.: 
; sft eet tal” oe F "Some but not all counties requiring 
| ; *e . : or ‘ Up-Gatiny have come jntn gem lience., . 
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PLAIWTIFFS' WOTICE CF MOTION FOR CLASS ACTION DETERMINATION. 


' SOUTHERN DISTRICT OF NEW YORK 


| 
} 
! 
| UNITED STATES DISTRICT COURT 


Civil Action No. 
75 Civ. 1224 
Plaintiffs, : MEF 


MARION ‘TYCHISON, et al., 


-against- : NOTICE OF CLASS 
ACTION MOTION 


! 
ABE LAVINE, et al., 


Defendants. 


| 
| 
| 
| 


| SIRS: 


| PLEASE TAKE NOTICE, that upon the annexed affidavits 
| or Rene H. Reixach, Esq., and James Reynolds, and all prior pro- 
scents herein, the plaintiffs will move this Court before the 
| Hon. Marvin E. Frankel, at the United States Courthouse, Foley 


| Square, New York, New York, at 10:00 o'clock in the forenoon on 


| fn “Ju 
we |+ day of » 1975, or as soon thereafter as counsel can 
hwy heard, for an Order pursuant to Rule 23(c)(1) of the Federal 


ae of Civil Procedure determining that this action be main- 


|| tained as a class action under Rules 23(a) and 23(b)(2) of the 


| pederal Rules of Civil Procedure, and for such other and further 


i 


! 
‘relief as seems proper and just. 
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- ABROMOWITZ, ESQ. 

LEGAL AID SOCIETY OF 
ROCKLAND COUNTY, INC. 

2 Congers Road 

P.O. Box 314 

New City, New York 10956 

Tel: 914-634-3627 


RENE H. REIXACH, ESQ. 
MARGARET MAHONEY, ESQ. 
GREATER UP-STATE LAW PROJECT 
MONROE COUNTY LEGAL 
ASSISTANCE CORPORATION 
80 West Main Street 
Rochester, New York 14614 
Tel: 716-454-6500 


Attorneys for Plaintiffs 


TO: HON. LOUIS J. LEFKOWITZ 
Attorney General of the 
State of New York 
Attn: David R. Spiegel, Esq. 

Twe World Trade Center 
New York, New York 10047 


Attn: Diana W. Rivet,Esq. 
County Office Building 
1l Hempstead Road 

New City, New York 10956 


} 

‘ 

‘ 

| 

| 

| 

| County Attorney 
| Attorneys for Defendants 
! 

| 

| 
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| 

| 
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' AFFIDAVIT OF RENE H. REIXACH, SWORN TO MAY 19, 1975, IN SUPPORT 
OF CLASS ACTION DETERMINATION | 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MARION AITCHISON, et al., : 75 Civ. 1224 


: MEF 
Plaintiffs, : 
~against- : APFIDAVIT 


ABE LAVINE, et al., 


Defendants. : 


STATE OF NEW YORK) Ss: 
COUNTY OF MONROE ) : 


RENE H. REIXACH, being duly sworn, deposes and says: 


1. I ama member of the ar of this Court and one of 


support of the plaintiffs' motion for a determination that this 
action be maintained as a class action under Rues 23(a) and 


23(b)(2) of the Federal Rules of Civil Procedure. 


| 

| 

} 

the attorne'’s for the plaintiffs; I make this affidavit in 

; 

THE NATURE OF THE CASE | 

2. The plaintiffs are challenging the validity of New | 

York's schedules for determining the amounts of income persons 

are allowed to meet their non-medical needs under New York's 

medical assistance "medicaid" program. A copy of the complaint 

4s annexed hereto as Exhibit "A." | 

3. The plaintiffs are allowed $107.00 per month less 


on which to live than if they were on public assistance. The 


husband of the plaintiff Marion Aitchison is in a nursing home 


AFFIDAVIT OF RENE Li. REINACH, SVORN TO MAY 19, 1975, I3! SUPPORT 
OF CLASS ACTIOi/ DITIRMINATION 


and his wife and children are allowed $333.00 per month to meet 


their own needs under New York's medical assistance program. If 


they were receiving public assistance their needs would be | 


{ 
allowed them under medicaid. 
4, They contend that the tables of exempt income in 


| New York Social Services Law section 366.2(a)(8) and 18 N.Y.C.R.R 
' section 360.5(e) are unconstitutional insofar as they are less 


r 
| 
| 


, than the applicable public assistance standards for persons having | 
! 
t 


}, 
{ 
| 
| 
| $440.00 per month, or $107.00 per month more than the amount 
i 
| 
} 


the same family composition and shelter expenses. The plaintiffs 
| 


| 
also contend that to the extent those tables are less than the | 
| *Ppiicable public assistance standards they are unlaw 1, being 
| below the most liberal money payment standard used as a measure of 


| financial eligibility in any categorical money payment progran, 
) 


in violation of 45 C.FP.R. sections 248.21(a)(3)(1)(b) and 
248.21(a)(3)(1)(c); and the plaintiffs further contend that such 
;Standards are not reasonable, in violation of 42 U.S.C. section 


1396a(a)(17):. 


DEFINITION OF THE CLASS 
class, as defined in paragraph 7 of their complaint: all medicall 


| 

H 5. The plaintiffs seek to represent the following 

} 

. 

| 

defendants or any local department of social services to live on a 
| 


monthly income allowance which is below the level of need for 


| 


| 
wits 


, - 4 - 


needy persons in the State of New York who are required by the | 


| 
la 
| 
| 
| 
| 
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expenses for rent, in the particular county. 


eee requires that "the class is so nume.ous that joinder of all 


| members is impracticable;" that standard is amply met here. 


tistics," Vol. 37 no. 1, January, 1975, published by the Depart- 
iment of Social Services of the State of New York, of which the 
‘defendant Abe Lavine is Commissioner, in Janvary, 1975, there 


l'were 185,083 persons in New York receiving medical assistance who 


= 


example, in the case of the named plaintiffs, a family of three, 
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AFFIDAVIT OF RIUMI H. RLEINACH, SWORW Te Mmy 19, 1975, IN SUPPORT 
CF CLASS ACTION DLEVERMINATICH! 
public assistance for a family of the same size, with the same 


RULE 23(a)(1) - NUMEROSITY 


6. Rule 23(a)(1) of the Federal Rules of Civil Pro- 


7. On information and belief, based on "Social Sta- 


| | annexed as Exhibit "B"), 


8. The medical assistance tables of allowances in 


\|were not also receiving public assistance (Table 5, p.4; copy 
{i 
i 
| 


Social Services Law section 366.2(a)(8) and 18 N.Y.C.R.R. section 
360.5(e) which are challenged are set forth below, on both an 


annuai and monthly basis: 


Annual income $2500 3400 4000 5000 5700 6400 7200 7800 


onthly income 208 283 333 417 475 533 600 650 


9. The class includes all persons whose monthly level 


ilot need under public assistance would be higher than the monthly 


sincome limit under the table set out in paragraph 8 above. For 


1 2 3 4 5 6 7 8 
| 
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, APPIDAVIT OF RENE H. REIXACH, SWORN TO MAY 19°, 1975, Ii suppcer 


OF CLASS ACTION DETERMINATION 

they ‘are members of the cl1iss since their monthly public assis-~- 
tance level of need would be in excess of $333.00, the amount 
allowed a family of three under the challenged table. Their 
monthly standard of need would in fact be $440.00, some $107.00 
higher than allowed under the medical assistance cables. 

10. The public assistance level of need in New York 
is a total of several items: a standardized state-wide basic 
allowance designed to meet needs such as food, clothing and the 
like; an allowance for rent up to a maximum amount based on a 


rent schedule filed by each local department of social services 


with the State Department of Social Services; and, where the rent 


does not include heat, an additional allowance for fuel f-r 


heating which varies depending on the county of residence pursuant 


to 18 N.Y.C.R.R. section 352.5(a). 

ll. The basic allowance for a family is set out in 
New York Social Services Law section 13l-a(3) and 18 N.Y.C.R.R. 
section 352.2(e). In the case of the plaintiffs, a family of 


three, the basic allowance is $20C.00.per month. 


12. In Rockland County the maximum rent allowance for 


a family of three where heat is included in the rent is $243.00. 


The plaintiffs' rent (including heat) is $240.00. Thus their 


total allowance would be the sum of $200.00 and $240.00, or 
$440.00 per month. 
13. It is thus apparent that in order to determine 


the scope of the class the levels of allowance for rent and heat 


-26 - 
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: AFFIDAVIT OF RENE li. REINACH, SWORN TO MAY 19, 1975, It! SuUPPCPT 
; OF CLASS ACTION DETERMINATICN 


to the medical assistance tables of allowances. The class 


(basic + rent + heat) exceeds the medical assistance allowance. 
They may be required to live below the public assistance level if 
‘ they are required to live at the levels of the challenged medi- 


| 
| 
-4neludes all those persons whose public assistance allowance 
| 
| 
| caid allowances. | 


| of Social Services in early March, 1975, James Reynolds, a VISTA 
paralegal employed in my office,has completed a series of charts to 


, Show‘ in what counties, and what sizes of family in those counties 


on @ county basis, added to the basic allowance, must be compared 


14. Based upon information about the rent allowances 


in each county which I obtained from the New York State Department 


are potential class members. A copy of a chart I obtained from 
the New York State Department of Social Services showing those 
rent allowances is annexed as Exhibit "C". The methodology used 
by Mr. Reynolds, which I devised, is as follows: 
a) The basic allowance portion of the 

public assistance allowance being 

fixed uniform)v state-wide, based 

on family size, and the medical 

assistance standard likewise being 
i the same state-wide based on family 


size, a standard figure by which 


exceeds the public assistance basic 


~f5 - 
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the medical assistance standard 


~~ 
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OF CLASS ACTION DETERMINATION 


allowance can be calculated for all 
family sizes. This is shown in col- 
umn 5 of the charts annexed to Mr. 
Reynolds' affidavit, and is the dif- 
ference between the basic allowances 
set forth in New York Social Services 
Law section 131(a)(3) and 18 N.Y.C.R.Rz 
section 352.2(¢) and the comparable 
medical assistance standards set forth 
in New York Social Services Law section 
366.2(a)(8) and 18 N.Y.C.a.R. section 
360.5(e) (the medical assistance annual 
amounts having been divided by twelve 
and rounded to the nearest whole dolla* 
to provide a monthly allowance). A 
chart showing those calculations is 
annexed as Exhibit "D". The chart does 
not cover*families of over eight people 
because by that point the public assis- 
tance basic allowance and the medical 
assistance standard each increase by a 


fixed amount of $50.90 per month for 


each additional family member, so the 


difference remains the same thereafter. 


nn eee 


OF CLASS ACTION DITERMINATION 


b) Since the public assistance standard 
of need also includes shelter allow- 


ances (rent and heat), a comparison 


| 

! of those shelter allowances with the 

i amounts in column 5 of the charts 

annexed to Mr. Reynolds' affidavit 
will identify those categories of 
families where the medical assistance 
standard is less than the possible 

total public assistance allowance. 


For example, where the medical assis- 


tance standard of need exceeds the 


| 

| 

| basic public assistance allowance by 
$133.00 per month (families of two 
or three people), if the shelter 
allowance is more than $133.00 per 
month the total public assistance can 
exceed the medical assistance standard. 
Where it dves, the person whose med- 


ical assistance standard is less than 
| would be his public assistance needs 
is a member of the class. 
| c) Accordingly, Mr. Reynolds made a com- 
parison, by county, between the shel- 


ter allowance and the column 5 figure 
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OF CLASS ACTION DETERMINATION 


for the difference between the medical 
assistance standard and the public 
assistance basic allowance for each 
family size. Since there are two 
types of shelter allowance, one where 
the rent includes heat, and one where 
the heat is not included in the rent, 
two separate shelter allowances exist 
for each county. In column 3 of the 
chart is the shelter allowance com- 
posed of the separate components of 
rent and heat, and in column 4 is the 
shelter allowance where the heat is 
included in the rent. 

By comparing the amounts for shelter 
allowances in columns 3 and 4 with 

the figures in column 5 the categories 
of persons whose medical assistance 
standard can be below their public 
assistance standard can be identified. 
If the amount in column 3 or 4 exceeds 
the amount in column 5 the family may 
be required to live at a lower medical 
assistance standard than the applic- 


able public assistance standard. Ifa 


AFFIDAVIT OF RENE H. REIXACH, SWORN TO MAY 19, 1975, IN 
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arrangements the medical assistanc 


person's actual rent or rert plus 
heat is less than the maximum allow- 
ances therefor they might, of course, 
be at a public assistance level below 
that of the medical assistance stan- 
dard. The size of the gap and its 
widespread existence, however, demon- 
strate that there are numerous persons 
who would be at a public assistance 
level higher than the medical assis- 
tance level. 

Where no figure in column 3 or 4 for 
a particular county is circled on the 
forms annexed to Mr. Reyvnolds' affi- 
davit the public assistance allowance 
can be higher than the medical assis- 
tance standard, and that is usually 
the case. Only where a figure in col- 
umn 3 or 4 for a particular county is 
circled could a family never receive 
public assistance at a level higher 


than the medical assistance standard. 


In 16 counties plus all of New York City the 


schedule is high enough that for all family sizes and rental 


i 
eed 


‘andard is below the maxi- 
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| mum public assistance allowance. Those counties are largely the 
|; urban counties, or part of the New York City urban area; they 


are: Albany, Broome, Dutchess, Herkimer, Monroe, Nassau, Onon- 


daga, Orange, Putnam, Rockland, Saratoga, Suffolk, Sullivan, 
‘Tompkins , Ulster, and Westchester (plus New York City). 

| 16. According to "Social Statistics," Volume XXXVII, 
| No. 1, January, 1975, Table 5, p.4, published by the New York 

i state Department of Social Services (Exhibit "B" annexed), there 
lwere in January, 1975, in the State outside of New York City 


'120,079 recipients of medical assistance who were not also recip- 


‘lents of public assistance. The 16 counties identified in para- 


| graph 15 above had 62,875 such recipients, or over 52 percent of 
I the total. When added to New York City, with 65,004 recipients 
lor medical assistance alone, there are a total of 127,879 persons 
jin New York in areas where the public assistance allowance can 
exceed the medical assistance allowance no matter what the family 
Size. That is over 69 percent of the total number of people in 

j the state receiving medical assistance but not public assistance 
las well. 


17. In another 32 counties some, but not all, family 


sizes can be subject to lower medical assistance standards than 
| pubate assistance allowances. In only seven counties are all 

‘persons at all family sizes assured that the medical assistance 
standard will not be lower than the public assistance allowance. 


(Those seven counties, Clinton, Franklin, Jefferson, Lewis, 
{ 

| 
| 


| 
J 
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| 
| 
| 
| 
! 


Livingston, Rensselaer, and Warren contain only a “cval of 9,632 
persons receiving medical assistance without public assistance, 
about 5.2 percent of the state total. (Two counties, Wyoming and 
Yates, have rent levels ‘ich were not ascertainable from the 
data provided by the State, but inasmuch as in January, 1975 


they contained only 577 persons receiving medical assistance but 


not public assistance their omission does not seriously affect 
the total results). : 

18. The size of the gap between the medical assistance 
standard and the public assistance allowance is so substantial in 
the counties in the New York City area that substantial numbers 
of persons must perforce fall into that gap. In Nassau County, 
for example, the monthly gap is at least: $30.00, for a single 


person not paying separate heat bills, and it increases to $226.00 


per monck for a family of 8 paying their own heat bill. In Rock- 
land County, where the plaintiffs reside, the monthly gap ranges 
from $50.00 for a single perso: paying his own heat bills, to 
$211.00 for a family of 8 paying their own heat. 

19. It is apparent that in most of New York's counties, 


where most of the persons reside who receive medical assistance 


| 
| 
but not cash public assistance, the medical assistance standards | 
are lower for most ramilies than the comparabie public icbdceiel 
allowances. All of the people in New York who fall into this dea 
hberc.een the public assistance and medical assistance standards | 
are members of a class which totals in the thousands, plainly a 


gro so numerous that joinder would be impracticable. 
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RULE 23(a)(2) -- COMMON QUESTIONS 

20. Rule 23(a)(2) of the Federal Rules of Civil Pro- 
cedure requires as a prerequisite to the maintenance of a class 
action that there be "questions of law or fact common to the 
class." Here those questions are the ones raised by the plain- 
F tiffs' several statements of claim, namely: Does requiring the 
| class members to exist at a level below the public assistance 
| level violate equal protection? Does requiring the class members 


to exist at a level below the public assistance level violate 


federal law and regulations governing the medi .2l assistance pro- 


_ gram? Plainly these are questions of law coimcn to the class. 


RULES 23(2)(3) and (4° -~ 
TYPICALITY AND ADEQUATE REP.:ESENTATION 


21. Rule 23(a)(3) reo't.res that the claims of the 
representative parties be "typical of the claims ... of the class" 
and Rule 23(a)(4) requires a shuwing that "the representative 
parties will fairly and adequately protect the interests of the 
class." It is dirficult to differentiate between the requirements 
| of typicality and adequacy of representation, since they both con- 
' cern possivle conflicting claims among the class. Suffice it to 
i say that there are no such conflicts here. All of the class mem- 
' bers would benef if the amount of money they were allowed to 
retain for non-medical purposes was increased as required if the 
medical assistance standards were brought up to the public assis- 


i tance level. 
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22. So too, the named plaintiffs have an adequate per-— 
; sonal stake in this case. They are being required to live on 
$107.00 less each month, $1284.00 less per year, than if the 
medical assistance schedule were increased to the levels alleged 


to be required. That is over 1/3 of their current levei of 


allowance and plainly is a large amount of their meagre budget. 
23. Adequacy of representation is also assured by the 
fact that plaintiffs' counsel are experienced both in the substan- 


| tive area of welfare law as well as in class actions and are full 


; time employees of Legal Services Programs. Plaintiffs' counsel 
| trom the Legal Aid Society of Rockland County have successfully 
| represented petitioners in public assistance cases in the New York 
| Supreme Court and Court of Appeals, e.g. Granata v. Lavine, 80 
wed 2d 170 (Sup. Ct. Rockland Co. 1974); Norton v. Lavine, 74 
| 


| 
| 
! 
| 
\ 
Misc. 2d 590 (Sup. Ct. Rockland Co. 1973); Knowles v. Lavine, 34 
N.Y. 2d 721 (1974). I personally have been one of the counsel for 
the plaintiffs' class in Frost v. Weinberg-r, 375 F.Supp. 1312 
(E.D.N.Y. 1974), affirmed as to class action but reversed on the 


merits 2d Cir. dkt. no. 74-2020 (Apr. 17, 1975), a case involving | 


Social Security survivors’ benefits, as well as counsel for 


| defendants in several commercial class actions, e.g. Cotchett v. 


Avis Rent a Car System, Inc., 56 F.R.D. 549 (S.D.N.Y¥. 1972); 
| Stein art v. The Equitable Life Assurance Society of the United 


States, 366 F.Supp. 790 (S.D.N.Y. 1973) (reported on non-class 


action issue). The plaintiffs have also made their class action 


\ 
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motion on a timely basis and are proceeding promptly to bring 


about a result favorable to the class. 


| : 
| 24. In their answers, copies of which are annexed : 
hereto as Exhibits "E" and "F" the defendants have asserted that 
the plaintiffs lack standing because of certain insurance pol- 
icies held by them, and the receipt of Social Security benefits 

; during October, 1973. Standing of the named plaintiffs, and 

| their membership in the’ class, is part of adequacy of represen- 


tation. The fact is that these factors do not affect the plain- 


| 
| 
tiffs’ standing at all. | 
25. The defendant Lavine in paragraph 8 of his answer 
(Exhibit "E"), refers to two life insurance policies in the prin 
of $6,000.00 and $1,000.00, and the defendant Weinberg in para- 
graph 19 of his answer (Exhibit "F") refers to policies in the 
amount of $600.00 and $1,000.00 which he alleges on information | 
permitted in such matters." That allegation completely ignores 
the fact, previously pointed out in paragraph 11 of the defen- 
dant Weinberg's answer (Exhibit "F'"), that there is not only a 
! burial reserve of &.. per person, or $1,500.00 for the three | 


i 

’ 

{ 

| 

1 

! 

| 

i 

i 

| 

and belief to be "greater than the burial reserve which should be 
| 

| 

} 

} 

{ 

| plaintirfs and $2, 
Pt 


00 including the disabled Mr. Aitchison, but 


fatty." That reserve is provided for under 18 N.Y.C.R.R. 


; also a "savings exemption which increases with the size of the 
360.7(a)(4) and is one-half of the income reserve in regulation 


Ep rereaperepenene a rene spree ry ewe rrne etree 
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360.7(a)(5). Thus for the three piaintiffs the savings reserve 
is $2,500.00, as the defendant Weinberg has conceded, since Mr. 
Aitchison must be included pursuant to regulation 360.5(e). 

26. Accordingly, even based on the lower reserves 
allowed for a family of three, like the plaintiffs, there is a 


$1,500.00 burial reserve and a $2,500.00 savings reserve, or a 


total reserve of $4,000.00. For a family of four the reserve, as 


the defendant Weinberg likewise admits, is $4,500.00. Moreover, 
the true nature of these insurance policies is evident from a 
copy of the weeteet assistance form used by the local department 
of social services headed by the defendant Weinberg. A copy of 
this form, suppliei from the files of the Legal Aid Society of 
Rockland County, Inc., is annexed as Exhibit "G."  t shows that 
there is a $6,000.00 group life policy with no cesh value, plus 
two other policies with a cash value together of $2,204.90. 
Suffice it to say that $2,204.00 is much less than either the 
$4,0C0.00 or $4,500.00 reserve figure allowable here. Indeed, 
that form plainly shows in Section B that the "Available 
Resources" are zero. 

27. As for the Social Security payment made on or 
about October 3, 1973, the defendants' contentions are equally 


| off the mark. As the answer of the defendant Weinberg admits, 


the plaintiff has asserted that she used that money to pay a debt 


to her brother "and produced a cancelled check bearing date of 


October 8, 1973 in proof thereof." (Exhibit F, 917). There is 


——— ee eee 
i a 
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i 
| 
| 


| absolutely no showing that the adult plaintiff did not in fact 


= over all of that lump sum Social Security check in October, 
1973. As of that payment, of course, the proceeds of that pay- 
ment ceased to be a resource of the plaintiffs. 
28. The assertion by the defendant Lavine in para- 
‘graph 9 of his answer (Exhibit "D"), that the plaintiffs’ resources 
‘are in excess of the $333.00 amount alleged by her is equally ion 


‘conceived, for it confuses resources with income. This case con- 


cerns the monthly income limit of $332.00 per month, not resource 
‘limitations like those for burial or savings reserves. The plain- 
‘tiffs are challenging the income limits under section 366.2(a)(8) 
jot the Social Services Law and 18 N.Y.C.R.R. 360.5(e), not the 

' resource limits such as those set forth in sections 366.2(a)(3) an 
(4). The distinction is, of course, reflected on the worksheet 
form (Exhibit "G"), between section B "Available Resources" and 
Section C "Monthly Income Available for Contribution Towards Cost 
of Medical Care,” under which the $333.00 "Monthly Income Exemptio 
is shown on line 2. 


29. That these alleged resources have absolutely 


ie of the Social Services Law and 18 N.Y.C.R.R. 360.7(a)(3) and 
" 


jnothing to de with the determination made by the defendants in 
i! 
ss case is further evident from the fact that the underlying 

i 
idecision was made on October 17, 1974, over a year after the 
‘ 


‘Social Security lump sum payment had been spent. There is no pets @ 


| 
lence to that sum, or to any insurance policies in the fair hearing 


{ 
|dec: sion of the defendant Lavine which is Exhibit "A" to the com- 


seers That is understandable since neither subject was ever 
s 
otite 


= 


j ; : 

; | 
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raised at the fair hearing - - a copy of the transcript of that 
fair hearing is annexed hereto as Exhibit "H." It is obvious that 
these allegations by the defendants are mere afterthoughts having | 
; absolutely nothing to do with the challenged determinations and 


| 
| 
| 
| 
| 


policies, and indeed, having no merit at all. 


30. Since the filing of the complaint therein the 
‘plaintiff Michael Aitchison has become employed, so he is no 
‘Longer dependent upon his parents but rather self-supporting, and 
indeed he is paying his mother for room and board. While the 
;Plaintiffs' income allowance under the medical assistance program 
7 thus be recomputed, at most the change should be to treat 


\Michael Aitchison as a self-supporting person not responsible to 


Support his parents or sister, so that the plaintiffs Murion 

;Aitchison and her daughter Janice Aitchison would be considered 
| 
* be a family of two rather than a family of three. 


31. That change does not affect this action, for the 


two person medical assistance income allowance of $283.00 per 


month set out in section. 366.2(a)(8) of the Social Services Law is 
less than the applicable public assistance level for such a family 


of two, which is $344.00 per month (the basic allowance is $150.00 


per month pursuant to section 13l-a(3) of the Social Services Law 


jand 18 N.Y.C.R.R. 352.2(e) and the rental allowance for rent 
i 

‘ 

j 


including heat in Rockland County is $194.00 for two people). Thu 


the plaintiffs Marion Aitchison and Janice Aitchison would still ‘a 


= to live below the public assistance level, as a two perso 
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| eae $61.00 per month below the public assistance level. 


RULE 23(b)(2) - 
INJUNCTIVE _ ARATORY RELIEF 


32. Rule 23(b)(2) of the Federal Rules of Civil Pro-| 


7 
| 
| 
| 
| 


if, in additic:: to meeting the requirements of Rule 23(a), 


| 

has acted or refused to act on 

‘ grounds generally applicable 
to the class, thereby making 
appropriate final injunctive 
or corresvonding declar-tory 
relief with respect .. che 


| 
! 
the party opposing the class 
class as a whole. 


| 
c prov. « -nat an action may be maintained as a class action 


! 
} 
| 
: 
| 33. Here the defendant State Commissioner Abe Lavine 
eR promulgated regulations which provide for medical assistance 


eligibility standards which must be followed by all local com- 


igenwtnirounte of social services throughout New York State, who act 
under the direction and supervision of, and as agents of, the 


State Commissioner. 


34. Thus the defendants, by relying on the = 


statute and regulation (and the Scate Commissioner by promul- 


gating such regulation) have acted on grounds generally applicable 


e the class. They, are applying a uniform policy which violates 
ifederal law and regulations and the Constitution. Accordingly, 
bisnes injunctive or declaratory relief is appropriate. 


35. All of the prerequisites for the maintenance of 


— 


ithis action on behalf of a class have been met, so class action 


status should be granted. 
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WHEREFORE, deponent prays that the plaintiffs' motion 


| 
for an order determining that this action be maintained as a class | 


f 
| 
| 
| 
} 
| 
| 


action be granted. 


; 
i 
& 
‘ 
A 


K WADE EATON 


| 

| 

} 

| 

| Notary Public in the State of New York 
MONROE COUNTY, N, 5 

Commission Expires March 30, | 

' 

} 

| 
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TABLE SuOWING NUMBER OF MEDICAL ASSISTANCE RECIPIENTS AND EXPENDITURES 
IN NEW YORK STATE, EXHIBIT 8B TO REIXACM'AFFIDAVIT OF MAY 19 


TABLE SHOWiNG DIFFERENCES BETWEEN MEDICAL ASSISTANCE EXEMPT INCCME | 
LEVELS [ NYSSL § 366 (2) (a) (8)] AID PUPLIC ASSISTANCE GRANTS FOR 
EASIC NEEDS EXCLUDING SHELTER [NYSSL § 13l-a(3)], EXHIBIT D TO 

' REIXACH AFFIDAVIT OF FAMILY SIZE 
MAY 19 


: Monthly medical assis= : 
tance (see §8, supra) $208 283 333 33 600 650 


tet 


i Basic Monthly allowance 94 15¢6 200 ) 418 468 


; Differential for com- 
: parison to shelter 
| allowance 133 133 5 182 182 


EXHIBIT "D' 
-63- 
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who receive less thas 
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(See Bulletia 182, Depart- 
ment Regulation (50.19.) Fo7= 
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FAIR HEARING TRANSCRIPT 


THS HEARING CFFICER: My name is 
William R. Meyers, I have been designated by the Commission 
of Social Services to conduct this hearing, which relates 
to an appeal by one Marion Aitchison, who is appealing 
from an advorse Cctermination vy the agency with specific 
refcrence to the adequecy of medical assistsnce. Ts that 
the problien? 

PR. ABRAMOWITZ:s Yes. 

THE HEARTiG OFFICER: There will be a verbatim 
transcript kept of the recor: of the proceeding, and both 
parties will be permitted to present documents. Witnesses 
will be suestioned and cross-exonined, and if I deem it 
aprropriztc there ray be rebuttal. As a result of the 
hearing, there will ve a decision issued by the State 
Commissioner of Sucial Services, which will be binding on 
both parties, and copies of which decision-will be given 
to both pnrrties. Now, let the record note that this 
involves an agency determination, Therefors, T ask that 
Mr. Berlin prescnt the ecercy's czs2 first. However 
prelininary; to this hearing, the tcaring Officer has 
been advised that the appellant had been in receipt of 
medical essistance since Septenber 6,1972 and the fanily 
household consists of the appellant, ege fifty~thrre, 
fier husband, age forty-nine, and their two children, 
ranging in ages ecightcen to twenty years. I had them 


reversed. ‘ Okay, alright, so you're forty=—nine and your 


husband is fifty-three? 


-b66- 


4 


r% 


IS. AITCHISON: Right. 


THE HZARING OFFICER: And the two children's 


are is eighteen to trenty, the older child being e@ full 


time studens. These facts are correct? 
— 
IM, ADRAC. OS. 


THe WEANTNS CPPTCE*: . And Mr. Berlin’? 


$472 sgitysy 't Voe 

Pesite adele beet LOS 

pe sITteO TVA ARWTCR AY “1G , ° 5 
NS HUARING OFFICER: How, would you ecplain 


the agency determination concerning this medical assistance 
matter? 


MR. BERLIN: I'd like to introduce a Notice 


of Aco rvtance in @ nursing; home -—- acceptance = &@ Notice 


n | se ian wld ae fect 3 een Ge ieee 
Ou. LY 3.2 UeNee 221 & FWP csOt:. 
ante opt ett ATTA a * 2 a» £2awne 
Tiics feissrivasas Gal Lweests any Oorceceion: 


Im. ABRAMNCVITZ: No objection. 
THE HARING OFFICER: The Notice of Acceptance 
for medical assistance in a nursing home, addressed to 


the appellant from the agency, ond dated October 17, 1974 2 


receives into evidence, rarked /cancy'ts cchioit t7.8, 
Off the record. 

. | (vhereupon the record was closed.) 

There has bean a brief recess for allowint 

the Hecving Officcr to ercept « Lclephere call. 
‘Now, we have just received the Notice of Intent -- tne 
Notice of Acceptance for a nursing home. How lone hes 
Mr. Aitchison dcen in a nursinz home? 


MRS. AITCHISON: Two and a half years — almoc 


two anc a half years. 


et et ne ve cae er ee 


ATPOHION l 


FAIR HEARING TRAiISCRIPT 
TNS HEARING OFFICER: Two and a half years? 


MR. BERLIN: Let the record indicate he 
cert: f.ed as an AD group l. 

THES HOARING CPPICERs So, he is now getting 
SSI? i 

HR. SERLIS: To. 

THE WOARTINN OFFICER: That's right — 

MR. BERLIN: It's MA. 

THE HDEARs.IG OFFICEn: He gets Social Security? 

FR. BERLIN: Yes. He gets Social Security, 
and he gets a pension. 

THE HEARING OFFICER: Okey, go ahead. 

BR. Porth: ‘d Like to introduce for 
reference purposc:, the budget wor':cheet. 

THE HESNING CFFICER: Okay. 

MR. BSRLIWV: Just to calculate — 

THe HEARING OFFIC™R: Okay, I'll leave it 
in the file for reference in connection with your testimony 

BR. BERLIN: Wow, I'd like to refer to that 
budget worksheet to shew we calculated the amoun: of 
contributions that Mr. Aitchison is supp»xsed to make 
to the rursing home. Section A, income, Kr..Ait.chison 
is recciving a pension “rom Vestcrn Sbloct ric of £277.5¢ 
‘Aamenth. fiis wire, Karvion, is receiving; Social Security 
in the amount of $119.10. The budget worksheet indicates 
that Janice, I believe, that both children are eceiving 


a total of £110.10 in Social Security. Mr. Aitchison is 


receiving, Social Security disability in the ame:nt 


i 
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of $256.30, and there is also income from a mortgage 
in the amount of $92.59 a month. There is a total of. 
$46.65. There are no health insurance premirns, income 
tax, support payments, er any of that being deducted from 
this énmount, end in accordance with Department Regulations, 
when an individual is in chreric care, the allc ance 
would be bercd on the whrce, so it would be me:chly 
income exenptions of £333. He also being in ¢°-:onic 
care — out of person, he is also allowed a personal 
allowance in chronic care of £28.50. The agency determined 
“hat he has available monthly income of %/,85.18. 
Of this, 2256.30 whic: represents the amount of Social 
Security Cis bility omc the [$2.59, his mortgeg> income 
is received directly oy tae neising home. The agency 
additionally ceducted £20.80 which is a transportation 
allowance. This allows a total contribution to the 
balence of the contribution to the nursing home of $115.49, 
to the nursinz home. J heve nothing further. 

WUE HEARING OFFIC: Off the record. 

(whereupon the record was closed) 

Back on the record. low, so that based on 


whet you have told me, the Secial Secusity incems that is 


received on behalf of the ehilesen, this preswa:sly 


comes to the expellent as payos? 


hm. BERLIN: I believe this check goes — it 
does not .go to the nursing home, it goes to the home of | 


the appellant. 


THE HEARING OFFICER: I mean, is it to the 


_ AYZOHTSON a 
PAIR LEARING TRANSCRIPT : 

appellant or her husband, as payee and then for the 

children? 

PR. BERLIN: Yes. For the children. 

THD HEARING OFFICER: Okay. 

MR. EXRLIN: In this case, the payee is Marion. 

THE NSARING CSFICEN: Ckay, now, co you have 
anything further to tell me? 

ER. BORJ.IN; I have nothings, further :% this tir 

THE HEARING OFFICER: Mr. Abramowitz, I will 
ask you to present your case in a moment. However, 
with regard to what I've heard from Mr. Berlin, do 
you hav2 eny cuestions you desire to ask hi? 

BR. ABRAMOZIT2Z: Yos, I do. 

Ti HEARING OFFICER: Okay, go ahead. 

MRe ABRAMOWITZ: ir. Berlin, are you familiar 
with the standard of need which the State applies to 
families epplying for pudiic assistance in New York 
State? 

MR. BERLIN: ‘tes, sir. 

Me ADRAMOWITZ: Alvight, in a housciold 
of’ this size, of Mrs. Aitchison's, excluding her husband 
for a moment, world the maintensnce allowance be tne full 
$200 a ronth Zur three people? 

MR. BERLIN: Yes. 

BR. ASR/UOVITS: And would they receive a shelt 
* allowance of £243 toward their rent? 

MR. BERLIN: I believe if the rent is in 


excess of $243, they would receive up to that amount. 


Y ‘hiciesiy ie rae 
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FAIR KEARING TRANSCRIPT 
If it is less, they would receive lcss. 

MR. ARRAMONITZ: Ohay, so in effect, they 
would be entitled to a totel grant of S440? 


Im. PORLIN: Assusins no other sources of 


income. 

HR. ANPAOVITZ: Yes, okay. 

Mm. BERLIN: -Asowasng no other source of 
incozc. 

MR. ADRAIMO“ITZ: According to your vbrdget shect— 
your budget. worksheet, and your Notice of Acceptance 
for medical assistance, provides that living in the 
household shall only be allowed to use $333 of ther entire 
income. Is thet corrce? 

ie BonLIN: ‘Wt.' is correct. That's based 


on medicel assisté:ce standards for a family ef three 


MR. APRAMOZITZ: f€o, in effect, they*ss being 


require?’ to provide for theasclves on a lower stendard -— 


lower strcsiaré than statewide ciandard oi needs for 


public ceeistance vecipients of a famiiy of throes, is this 


correct? . 


Me. EMuLIN: To he.ve to disegces, bestuse 
the fise.c of $3533 takes Into fccount e«- actuals: it is 
not we it, is being ad ductcd from the income where the 
figuring of $443 is a maximun emount ard does not incluis 


any incomé being deducted from it. So that you have to 


apply tho income applicable, and make a determination 


what their actual wants would be before I could — 


a2 - ; 


. . owes + oe eee amen es atte © 
bi Sapo cw Mra aaa ala . Le 


Sceetaeeenieaieeinndatie hated. tliaiatetietnh anaee a ceeteneetnl 


o 


. RTVORTEST , | ie 
FAIR LEARING TRANSCRIPT’ 

Bie ABRAMOITZ: Now, you misunderstocd my 
guestion. If ~— disresarding any income for a moment — 
if they were recipients of public assistance, that would 
not cifect, «: this time--they would not effect at this 
tinc, grants of C1L.0? 

ieee § Debals 

Mt. RBAUAMUE2T: And, based on the figures 
of your agency, this household of iirs. Litchison, her son 
Michael, and her daughter, Janice, are only being asked to 
live on a su2 total of £333? 

IR. BERLII: That would be correct. 


IR. ABRANOVITZ: Okay, I have nothing further 
Vika UELRISG CePickns Ckay, do you have 


PR. ABRAHMCYITZ: ‘Well, if the hearing examiner 
wouic, I would rather just present the essence of our 
case, mysellt, rather than ask any questions of 
Mrs. Aitchison. It dues not re#liy involve any facts 
which are in Cisput, neszentielly, what wetre arguiiig 


here is that she being required ~~—- she and her two childrer 


are being revired to Jive on an emount less than thet 


( 


whieh & public teaistiumes Poaily would receive, an 


‘les: than whet the Stats Lagislature has found is minimun 


standard of nusds for a fonily of three percons, approxima: 
$110 less a month. And what we're arguing, is that they 
should be re-uired to contribute $110 less a month toward 


her husband's medicol care in the nursing home. And that 


AIC WON 9 
FAIR kKEARING TRANSCRIPT 


$110 shoule be a monthly income exemption for the family. 
THS HEARING OFFICER: ‘iell, I have already 

discussed that in the course of our cross-examination. 

You have :2c2 your point clear as to that fact. 

However, jc mey be that Mr. Borlin vould have some questior 

of the clicns, and it may be that there are some Pects 


that I myself, woul. lesire to explicre. This is a fact 


2 
F 


finding hearing. 1 .ould assume the purpose is to present 
the facts. Do you have a witness? 

MR, ABRAMCWITZ: Alright, I have Mrs. Aitchison 
I would like to call. 


i THR USARISS OFTONAs 


a ue Okay . 


BY Mi. ABRAMGIITZ 


Q Mrs. Aitenizon su have heard the testinony of Mr. Berlin’ 
’ 


A Yes. 


@ 


Q And as to the figures which he has discussed as to your 


present income, are those figures correct? 
( A Yes. 
& ° Q Okay. ow, are you able to jive on 2333 a month that the 
Department of Social Services allows you and your family to keep? 
A Absolutely not. big ° 
‘ Q No you hav: expenses in oxcese of [333 a month? 
“Yes, I do. 
How much i* your monthly rent? 
CQ) © $240. 


Q And you're given — you're allowed to keep £333 a month 


> oO = 


by the Department, is that correct? 
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FAIR kKEARING TRANSCRIPT 
Not the way my figures come out. 

Q Well, let's see — 

A I receive my husband's pension and my own Social Security 
and my daughter's. Out of that, I have to poy my rent. 

Q Okey, ond you also make payments to the nursing hoae 
out of that, too, correct? 

oul I'm supposed to, but I have not been able to do that. 


MR. ABRAMOVITZ: Okay, I have nothing further 


oo 


of Mrs. Aitchison. 
THE HEARING OFFICIR: Do you have any 
questions? 
e. MR. BEXLIN: Only one cuestion, if I may, to 
clarify something. Tae only child that gets Social 
Security is Janice, is that correct? 
MRS. AITCHISON: It is Janice, Sut, you see, 
actually when Michael is going to school he is covered 
up here. She gets $110, that's all they issue. 
. MR. BERLIN: That's the total for two of them? 
MRS. AITCHISON: Yes. 
@: MR. BERLIN: But Janice is the only name 
that appears there? . 
= ". MAS. ATYSHISON: Rirht. a ells. 
Tile HRARTIING OFFICER: Alright, nothing else? 
MR. BERLIN: Nothing. 
THE HOARING OFFICER: Hrs. Aitchisor, it's my 
. understanding that you have no income taxes — you 


didn't pay eny state or federal income taxes? 


MRS. AITCHISON: No. 
TH HEARING OFFICER: You have no health 


— a 


me ee 


ATVOUTSON 11 
FAIR KFARING TRANSCRIPT 
insurance, like Blue Cross or Blue Shield? 


MRS. AITCHISON: Yes, Ido. That comes 
out of mv husband's pension. 

THE HEARING OFFICHN: How much is that? 

MS. LUTCHISON: Actually, I don't know 
what they deducted, 

THE HEARING CFFICSR2: Is that with a 


commercial carrier? 


* 
, 


MRS. AITCHISON: That is Western Electric 


Company. 
THE HEARING OFFICER: So, that the amount 
& ral _ that you actually get in the form of the pension is 


$277.58 & wonth? 

MRS. AITCHISON: Yes. 

THE KEARING OFFICER: Yos. So, that's after 
the health insurance is taken out? 

MRS. ALTCHISON: After deductions. 

THE EHRARING OFFICER: Your husband is certifiec 
to be disabled, coes he have medicaid? 

MRS. ALTCHISIU: Not yet. 

THE HEARING OFFICER: “The federal medicare? 


MRS. ATYCHTSOM: Mot yet. - ah 


THE SuhRINC OFPiCrtis to. 
; . | MRS. AITCHISON: Hot until he is sixty-five. 
THE HEARING OFFICER: Now, and you have heard 
© + that the income from the mortgage and your husband's 
Social Security go directly to the nursing home to reduce 
the amount of their bills? 


’ - ! me 2 le 
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FAIR HEARING TRANSCRIPT 
MRS. AITCHISON: Yes. 


i. THZ HEARING OFFICER: Wow, did you at any time 
apply for public assistance other than medical assistance? 
MPS. AITCHISON: Now 
THE HEARING OFFICF?: Was there any reason vhy 
there was no application made for public assistance? 
MRS. AITCHISON: Public assistance of what sort? 


THE HEARING OFFICER: This would be a cash grant 


eo 


of public assistance which woulda take into consideration you: 
expenses, such as expenditures for rent during the winter. 
would take into consideration expenditures for fuel for 
a heating. There‘s allowance for all other expenses, includin 
clothes and items ef general neets. The legislature, in 
adoptins a mecical assistance program, takes into considera~ 
tion that certain items are deductible. Items such as 
rent and things of thet nature are — by legislation are 
not included. Jt could be that if an application was made 
for public assistance, this could resune in a determination 
in your favor. I will draw no conclusions as to that, ct 
* a this time hecause-I ‘have indicoted there has beon no such 
application. There being nothing furth, the hearing is 
closed. There will be a decision from the Commissioner in 
J Albany. All pertics will receive copies of that dscision. 
Thank you for coming. 


CERTIFTZED TO BE A TRUE 4ND CORRECT 
TRANSCRIPT OF Tdo MINUTOS TAKGN 
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AFFIDAVIT OF JAMES REYNOLDS, SWORN TO MAY 19, 1975 IN SUPPORT 
OF MOTION FORCLASS ACTION DETIRMINATION 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


' MARION AITCHISON, et al., 
Plaintiffs, ; 75 Civ. 1224 
: MEF 
-against-— : 
ABE LAVINE, et al. AFFIDAVIT 


Defendants. 


STATE OF NEW YORK) 
COUNTY OF’MONROE ) SS: 

JAMES REYNOLDS, being duly sworn, deposes and says: 

1. I ama member of Velunteers in Service to America 
(VISTA) assigned to the Monroe County Legal Assistance Corpor- 
ation in Rochester, New York. My duties there are those of a 
paralegal, including performing factual research assignments at 
the request. and under the direction of attorneys from the Monroe 
County Legal Assistance Corporation. 

2. In March, 1975, Rene H. Reixach, an attorney at ‘ 
Greater Up-State Law Project of the Monroe County Legal Assis- 
tance Corporation, requested that I cc.spute certain data for the 


purposes of determining the scope of the class in this action. 


He requested that I make calculations for each county in New York 


plus New York City, to compare the shelter allowances for each 
county and family size with a figure representing the difference 
between the medical assistance allowances and the basic public 


assistance allowance for all family sizes. 


Fait AO fase 


' 
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REYNOLDS AFFIDAVIT 


3. Annexed hereto are fifty-eight (58) sheets, one for 
each county, plus one for the City of New York, upon which I | 
, filled in the appropriate data. The amounts filled in under 
: column 1 of those sheets as the rent allowance are those shown on 
; the document which is Exhibit "C" to Mr. Reixach's affidavit of 
| even date, which I have read. The amounts in column 2 for fuel 


are th~ amounts for fue “or heating on a 12 month basis from the | 


amounts to arrive at a total shelter allowance shown in column 3 
on the fifty-eight (58) sheets. The amounts for rent where heat 


is included, filled in on column 4, are, like those in column l, 


} 

j 

i 

t 

} 

| 

table ‘et forth in 18 N.Y.C.R.R. section 352.5(a). I added those | 

‘ 
i 


taken from Exhibit "C" to Mr. Reixach's affidavit. 

4, Pursuant to the instructions at the bottom of each 
sheet, I circled all the numbers in columns 3 or 4 which were 
less than the numer in column 5. Thus where a number in column 
3 or 4 is circled the medical assistance standard exceeds the pub- 
lic assistance allowance maximum; where a number is not circled 
the public assistance allowance can be higher than the medical 
assistance standard. 

5. An examination of these fifty-eight (58) sheets 
demonstrates that in the majority of cases, based on both county 
end family size, the medical assistance standard is less than the 


possible public assistance allowance, so the plaintiffs' class 


Ot = see err ae mame on 


is quite numerors. 
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REYNOLDS AFFIDAVIT 
| 
WHEREFORE, I pray that the plaintiffs' motion for i 

' 


, an order determining that his action is maintainable as a class 


‘ action be granted. 


K. WADE EATON 
Notary Public in the State of New York 
MONROE COUNTY, N. y, 
Commission Expires March 30, w/o 
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STIPULATION DATED JULY 1, 1975, AMENDING COMPLAINT AND MOTION FOR SUMMARY 
JUDGMENT TO REFER TO 45 C.F.R. § 248.3 (c) (1) (ii) INSTEAD OF 45 C.F.R. 

§ 248.21 (a) (3) (i) 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 


MARION AITCHISON, Individually 

and on behalf of MICHAEL AITCHISON 
and JANICE AITCHISON, her minor 
children, and on behalf of all 
other persons similarly situated, 


Plaintiffs, 


- against - STIPULATION 
75 Civ 1224 (MEF) 

ABE LAVINE, as Commissioner of the 
Department of Social Services of 
the State of New York and NOAH 
WEINBERG, as Commissioner of the 
Department of Social Services of 
Rockland County, New York, 


Defendants. 


IT IS HEREBY STIPULATED AND AGREED by and between the undersigned 


attorneys for the parties to this action that plaintiffs' motion pursuant 


to Rule 56 of the Federal Rules of Civil Procedure, granting plaintiffs 


summary judgment on their third claim as set forth in their complaint, 
be adjourned from the 7th aay of July, 1975, until the 6th day of August, 
1975, and that the defendants shall serve their papers, if any, in answer 
thereto upon the attorneys for the plaintiffs and file such answers with 
this Court on or before the 23rd day of July, 1975; and it is further 
STIPULATED AND AGREED that plaintiffs' motion pursuant to Rule 23 of 
the Federal Rules of Civil Procedvie be similarly adjourned from the 7th 
day of July, 1975, until the 6th day of August, 1974, and that the defe>- 
dants' answering papers, if any, shall be served on the attorneys for the 


plaintiffs and filed with this Court on or before the 23rd day of July, 


LEGAL AID SOCIETY MGI COUNTY, INC. 
_ 
a Se Oh ner a avi aR 


STIPULATION AMENDING COMPLAIiNT AlD MOTION 
FOR SUMMARY JUDGMENT 
1975; and it is further 
STIPULATED AND AGREED that paragraph 31 of the complaint herein be 
amended to read as follows: 
31. Levels of income for maintenance established by the 
defendants are less than the higher of the levels of the 
payment standards generally used as a measure of financial 
eligibility in the money payment programs in violation of 


45 C.F.R. § 248.3 (c) (1) (ii); 


and it is further 


STIPULATED AND AGREED that plaintiffs' motion for summary judgment 


above referred to be similarly amended by placing reliance on 45 CFR 


Ge § 248.3 (c)(1) (ii) instead of 45 CFR § 248.21 (a) (3) (i i 


Dated: New City, New York / 
July 1, 1975 G@OD, Esq. 


I ABRAMOWITZ, Esq. 
; poorer OF 
ROCKLAND COUNTY, INC. 
Attorneys for Plaintiffs 
2 Congers Road 
P. O. Box 314 
New City, New York 10956 
(914) 634-3627 
LOUIS J, LEFKOWITZ, Esq. 
Attorney General of the 
State of New York 
Attorney for Respond 
| 
Dated: New York, New York 
July ‘ 2375 


New York, New York 10047 
(212) 488-7591 
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LEGAL AID SOCIETY OF ROCKLAND COUNTY, INC. 
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FOR SUMMARY JUDGMENT 


DIANA W. RIVET, Esq. 
County Attorney 
Attorney for Respondent 
WEINBERG 


Dated: New City, New York Oe ns Se 
July » 1975 JOHN B. FRANKLIN, Esq. 
Office Building 
New City, New York 10956 
(914) 638-0500 


SO ORDERED: 


s| WAZ V iy =. (Fa ael'ae am 
MARVIN E. FRANKEL 


District Judge 


STIPULATION AMENDIiUG COMPLAINT AND MOTION 


«ie 
LEGAL AID SOCIETY OF popiano COUNTY, INC. 
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DEFENDANT LAVINE'S NOTICE OF MOTION FOR SUMMARY JUDGMENT 


UNITED STATES DISTRICT COURT 


FOR THE SOUTHERN 


MARION AITCHISON, 
behalf of Michael 
Aitchison, her ch 


DISTRICT OF NEW YORK 
er x 


individually and on 8 
Aitchison and Janice 
ildren and on behalf 


of all other persons similarly situated, 


-agains 


ABE LAVINE, indiv 
missioner of the 

Services of the S 
NOAH WEINBERG, in 
Commissioner of t 


Plaintiffs, 
t- 

: 
idually and as Com- 
Department of Social 
tate of New York, and 
dividually and as 3 
he Department of Social 


FILED 
JUL 23 875 


So of ni Xs 


Notice of Motion 


75 Civ. 1224 
(MEF) 


Services of Rockland County, New York 


Defendants. 


PLEASE TAKE NOTICE that upon the accompanying affidavit 


of BEVERLEE MEYERS; the attached answer to plaintiffs' Rule 9(g) 


statement; the accompanying memorandum of law of defendant 


Lavine; plaintiffs' motions and accompanying papers for summary 


judgment and for an order declaring this matter to be a class 


«action; and upon all other papers and proceedings heretofore 


had and filed herein, the undersigned, as counsel for defendant 


Lavine will cross-move this Court on August 6, 1975, at the 


Courthouse thereof,«Foley Square, New York, New York for summary 


judgment pursuant to Rule 56(b) of the Federal Rules of Civil 


Procedure and for such other re 


necessary and proper. 


Dated: New York, New York 
July 22, 1975 


-§3- 


lief as this Court may deem 


Yours etc., 


LOUIS J. LEFKOWITZ 
Attorney General of the 
State of New York 


Attorney for Defendant Lavine 
By j J 

aoe OF ie | , 
DA’ fo 
Assistant Attorney General 
Office & P.O. Address 
Two World Trade Center 


New York, New York 10047 
Tel. No. (212) 488-7591 
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ANSWER TO PLAINTIFFS’ STATEMENT PURSUANT TO RULE 9(g) IN 
SUPPORT OF DEFENDANT LAVINE'S MOTION FOR SUMMARY JUDGMENT 


UNITE STATES DLISTKICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 
----- eww eww wn oeoooow nooo oro nsenceoooe=-X 


MARION AITCHISON, individually and on 
behalf of Michael Aitchison and Janice 
Aitchison, her children and on behalf 
of all other persons similarly situated, 


Plaintiffs, 


ANSWER TO RULE 9(c) 
-against- [7 EMENT OF 


PLASNTIFFS 
ABE LAVINE, individually and as Com- ———— 
missioner of the Department of Social $ . 9§ Civ. 1224 
Services of the State of New York, and (MEL) 

NOAH WEINBERG, individually and as : 
Commissioner of the Department of Social 
Services of Rockland County, New York 


Defendants. 


—— ee ee 4 


Defendant Lavine, for an answer to the Rule 9(g) 


statement of plaintiffs, by and through his attorney, LOU 3 J. 


LEFKOWITZ, Attorney General of the State of New York, respect~ 


fully alleges: 


1. Admits the allegations in paragraphs "1", "2", "3", 


“5°, "6", "7", "8°, and "9" thereof. 


2. Admits the allegations in paragraph "4" thereof; 
states further that plaintiffs are also permitted to retain 
$28.50 of their total monthly income, for a total of $361.50, 


monthly income. 


3. With respect to the allegations in paragraph "10" 
thereof, denies to the extent that any dollar amounts are placed 
on the amount of medical assistance funds that defendant Lavine 


administers; the amount of said fund is not yet in evidence. 


4. Alleges in addition that it is also uncontroverted 


— ee 
—_———~——"DIFINDAN? LAVINE'S ANSWER TO PLAINTIFFS’ 9(g) STATEMENT 


rr me te ee 


@) Plaintiffs receive a total monthly income of 
$846.68. Said income consists of the following components: 
(1) $256.30 in social security income for Mr. Aitchison; (2) 
$92.59 in income from a mortgage; (3) $277.59 in social security 
income for Mrs. Aitchison and her dependents; (4) $220.20 in 


income from Mr. Aitchison's pension. 


b) In addition to her monthly income, plaintiffs 
received and were permitted to keep a $2,579.20 social security 
award paid to her on October 3, 1973 for Mr. Aitchison's dis- 
ability. Plain+ * Mrs. Aitchison alleges that this check was 
turned over to a brother in satisfaction of a debt of her 


husband accruing in 1968. 


Dated: New York, New York 
July 22, 1975 


LOUIS J. LEFKOWITZ 
Attorney General of the : 
State of New, York 


Attorney for Defendant Lavin 
y 4 


// | 
oe AF / i { 'p / 
LLANY ih a Me 
DAVID R. SPIECEL ’ 
Assistant Attorney General 
Office & P.O. Address 
Two World Trade Center 
New York, New York 10047 
Tel. No. (212) 488-7591 
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AFFIDAVIT OF GCVERLEE MYERS, SWORN TO JULY 16, Macy In CPPCSITIC? 


TO PLAIiy MAR : caainion 
TL0n & PRTEEB ele AS, DERE EAE yp Re EFA i358 SB Ay ee ripe iho 
UNITED STATES DISTRICT COURT : 

SOUTHERN DISTRICT OF NEW YORK 


MARION AITCHISON, individually and 
on behalf of MICHAEL AITCHISON and 
JANICE AITCHISON, her children, and 
on behalf of all other persons similarly 


situated, 
Plaintiffs, AFFIDAVIT 
~- against - 75 Civ. 1224 
ABE LAVINE, individually and as Commissioner MEF 


of the Department of Social Services of the 
State of Nre York, and NOAH WEINBERG, individ- 
ually and as Commissioner of the Department 
of Social Services of Rockland County, New York. 
Defendants. 

STATE OF NEW YORK) 

s SS: 
COUNTY OF ALBANY ) 

BEVERLEE MYERS, being duly sworn, deposes and says: 

(1) I am the Deputy Commissioner of the Division of Medical Assist- 
ance for the New York State Department of Social Services. 

(2) I am familiar with New York State's Medical Assistance Program 
including those aspects of that program challenged in this lawsuit. This 
affidavit is prepared in opposition to plaintiffs’ class action motion and 
summary judgment motion. 

(3) New York State's Medical assistance program is @ cooperative 
program between the State and Fede~al governments. Pursuant ta 42 u.$.c. 

1396, 1396a(b),and 1396b, the Secretary of Health, Education, and Welfare 
is authorized to make payments to States which have an approved State plan 
for Medical Assistence. 

(4) On April 1, 1970, James C. Callison, Regional Commissioner of 
Region II, Department of Health, Education and Welfare, approved the State 
plan submittal which submitted Section 366.2(a)(8) of the New York Social 
Services Law and Board of Social Welfare Rule 85.4(b)(2)(1) for incorporation 
into New York's State Plan. ‘Rule 85.4(b)(2)(i) has since been transferred , 
to the Regulations of the Depsrtment of Social Services and numbered 18 NYCRR 
g360.5(e) (1) (i), the regulation challenged by plaintiffs in this lawsuit, 
(Exhibit A attached hereto the relevant protions of the State plan proposal. | 
(Exhibit B attached hereto is Coumissioner Calligon's approval). 


(5) Effective April 10, 1973, but retroactive to October 30, 1972, 
Sociel Services Law § 366.2\.: ‘2) was amended to increase the income exemption 


$1- 


S ArrIDavit 
from $2,200 to $2,500 for one person households and from $3,100 to $3,400 for 
two person households. L. 1973, ¢. 830, g1). The regulation was changed 

0 comoly with the statutory amendment There have been no subsequent changes 
in the schedule. 

6 The in schedule of Social Law §366.2(a)(8) must 
somply with 45 Cc. c)(l1) for the State to receive Federal funding for 
its Medical assistance program. The Department of Social Services does not 
nave to comply with 45 ©.F.2. 248.21(a)(3)(i)(b) and (c) and has not had to do 
so since Januery 1, 1974. 45 C.F.R. 248.21(a)(3)(i)(b) and (c) and apply only 
to Guam, Puerto Rico, and the Virsin Islands. | °C is 39 Fed. Reg. 9518, 
which announced the above-mentioned amendment to 45 © 248.21. Exhibit D is 
45 CFR 248.3(c)(1)). 

(7 la 


cember 31, Commissioner of 


Region II, Department of Health, Education, and Welfare, reapproved New York's 
State plan containing SSL §366.2(a) (8) and 18 NYCRR §360.5(e) (1) (i) under the 
new federal requlation, 45 SFR 248.3(c)(1). Exhibit E attached hereto is the 
plan pruposal. Exhibit F attached hereto is 
« The State plan proposal mistakenly refers to 

45 SF2 248.21. However, that proposal was submitted and approved in 1974, 
after 45 CFR 248.3 nad 45 CFR 248.21). 

8) The methodology used to compute the income schedule of, SSL 


one 


ls, 


lies of 


(2 


size statewide is an 
requirements for income 
for families of three or more, the other for individuals and for 
two. For families of three or more, the State plan must: 
) Provide levels of income ... in total dollar amounts, 
as a basis for establishing financial eligibility 
for medical assistance. Under this requirement: 
(4) Such income levels must be comparable as among 
individuals and families of varying sizes; 
(41) «es. the income enance must be, 
as a minimum, at ig f the levels of 
th ment generally used as 4 measure 
financial the money payment 
S$, that is: 


«Ze 
MYERS APFIDAVIT 


(A) In the case of families of three or 
more, @t the level of the payment stand- 
ard of the State plan spproved under 
title IV-A generally applied; 

Und= the New York Aid to Dependent Children program, enacted pur- 
suant to title IV-A of the Social Security Act, ADC grants are computed as the’ 
sum of the basic grant plus @ shelter allowance. The basic grant is uniform 
statewide, varying only by family size (SSL g13l-s.2,3). The shelter sllow- 
ance, however, differs from district to district. Each district provides rent 
@s paid up to its own county maximum (18 NYCRR 352.3(a)) based upon houseing 
market conditions in that district. Ea . ADC household's shelter allowance is 
determined on a case bycase basis. For the purpose of having a “level of the 
payment standard of the State plan approved under title IV-A generally applied,” 
the statewide ADC rents as actually paid were averaged for each household size 
and added to the basic grant for that household size. This provided @ uniform 
amount statewide for each household size. SSL g366(2)(s)(8) satisfies 211 of 
the requirements under the federal regulat'ons. The statute provides: 


(1) “levels of income ... in total dollez amounts, as a basis for 
establishing financial eligibility" («5 CFR 248.3(c)(1)), 


(2) “income levels" which are “comparable as among individuals and 
families of varying sizes" (45 CFR 248.3(c)(1)(i), and 


(3) an income level "at the level of the payment standard of the 
(ADC plan) generally appr’ .d" (45 CFR 248.3(c) (1) (ii) (A). 


The averaging (mean) of ADC rents wes used to develop the Gpynent 
standard generally applied. 

(9) The Department of Health, Education, and Welfare inplicitly 
approved this methodology by approving the State plan. (See part 4 of this 
affidavit, Supra). Additionally, that methodology was implicity approved under 
the new federal regulation (45 CFR 248.3(c)(1)) when the State plan wes re- 
approved. (See part 7 of this affidavit, supra). 

(10). For individuals or for families of two, 45 CFR 248.3(c) (1) 
requires that the State plan aust: 

(1) Provide levels of income ... in total dollar amounts, as a 

basis for establishing financial eligibility for medical 
assistance. Under this requirerent; 


(4) Such income levels must be comparable as among individuals 
and families of varying sizes; 


(14) «+. the income levels for maintenance must be, ss @ minimum, 
at the higher of the levels of the payment standards gener- 
ally used as @ measure of financial eligibility in the money 
payment f-ogrems, that is: 


“FF - 
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(B) In the case of individuals, or families (including 
families with children) of two persons, st the 
higher of: 


(1) The payment standard of the Stete plan approved 
under title IV-A generally applied, or 


(2) The highest level of payment which is general 'y 
available to individuels in any of the three 
groups (aged, blind and disabled) who are (or 
would be, except for income) eligible for benefits 
under title XIX... 

Although the ADC payment standard is the only peyment standard to be 
used for families of three or more, for smaller households, the State must use 
whichever program, ADC or Supplemental Security Income under title XIX, provides 
a higher payment standard. nm New York State, Supplemental Security Income 
(SSI) provides a higher leve) of payment than the ADC “peyment standard ... 
generally applied” both for one and two person households. Therefore, the 
federal regulation requires the SSI “highest level of payment generally 
applied” rather than the ADC “payment standard” as the measure of the Medical 
Assistance income standards for one and two persan households in New York. 

SSI payments are uniform statewide (42 USCC §1382(b), SSL §209.2).° 
To determine whether the income levels of SSL 366.2(a)(8) meet federal require- 
ments for one and two person households, that standard need only meet or exceed 
the applicable “generally available” SSI levels. There is no need to comptre 
it with possible ADC grants county by county since the ADC payment standard 
is not the higher of the program payment standards in New York State. 

(11) Increases in public assistance levels that were not eccom 
panied by increases is SSL §366.2(a)(8)'s income levels resulted in the income 
exemption for two person households not being high enough to meet federal 
requirements. 

At the request of the State defendant, legislation was introduced 
in the New York State Legislature to reise the SSL §366.2(a)(8) income exemption 
level for two person households to 190% of the SSI payment level for two person 
households. The bill also proposes increases for other household sizes to take 
effect October 1, 1975 to meet anticipsted future increases in ADC payment 
levels. SSL §366.2(a)(8) is not out of compliance with the federal regulation 


on these other family sizes. (Exhibit G attached hereto is the legislative 


proposal). 
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However, this in no way calls into que.cion New York's methodology 
(uniform statewide levels by family size). The Department o: ealth, Edu- 
ation and Welfare has never criticized this method of setting income levels. 

(12) SSL 9366.2(a)(8) currently provides reason.ble standards com- 
parable for 811 groups end, therefore, does not violate 42 U.S.C. 1396a(a#) (17). 

(13) Plaintiff's individuel budgetary method of computing Medical 
Assistance income levels will cause considerable administrative difficulties. 
Obviously, any system thet requires individual computations in every case 
rather than the application of # uniform schedule will require more man-hours 
to administer. Delays in the processing of applications would necessarily 
result. 

In some social services districts, it would be impossible to use 
plaintiff's method for all applicants. Pleintiff proposes that an ADC budget 
be computed for each applicant. This would include rent as paid up to the 
cr aty maxiqum. However, in many social services districts (including New York 
City) shelter grents above the maximum are 8llowed when the county determines 
that factual circumstances werrant an exception. If @ person whose rent is 
above the county's maximum applies for Medical Assir in @ county 
which has an exception policy, the person processing the spplication will not 
know what the applicant's public assistance grant wuldbe if the applicant 
were eligible for public assistance. The applicant may or may not b& a person 
who would De granted an exceptioy if he were a public assistance applicant. 
The procedure for computing public assistance grants is not as mechanics. ss 
plaintiff alleges. 

According to paragraph 17 of Rene H. Re.xach's Affidavit in support 
of @ class action determination, out of # total of 62 counties, there are 32 
counties in which some, but not 211, household sizes can be subject to lower 
Medical Assistance standards than public assistance allowances. In other 
words, in 32 counties some, but not #11, Medical Assistance-only recipients 
ere class members. If plaintiff is successful in this lawsuit, two seperate 
formulse would then be in effect for computing income levels: plaintiff's 
method for class members and the present method for nonmembers. This dual 
system probably will be difficult or impossible to administer. The sdminis- 
trative difficulties of that situation might require the use of plaintiff's 


Ff - 


2 he 
MYERS AFFIDAVIT 
method of computation statewide to the detriment of nonmembers of plaintiff's 
class. 

If nonmembers of the class have their Medical Assistance income levels 
computed by plaintiff's method rather than by an walouen .° SSL § 366.2(a) (8), 
they will be allowed to keep less income for their nonmedical needs than at 
present. The class members are persons whose high rents cause their Medical 
Assistance income exemption level to be below what their public assistance 
grant would be if they had no income or resources. The nonmembers are persons 
whose low rents cause their Medical Assistance intome exemption level to be 
above what their public assistance grant would be if they had no income or 
resources. Under plaintiff's system, these nonmembers would be allowed to 
keep only what their public assistance grant would be, not the higher amount 
provided by SSL §366.2(a) (8). 

For instance, a family of three receiving Medical Assistance-only 
under the present system may keep $333 of their income for their nonmedical 
needs. Under plaintiff's system, they would be able to keep only what their 
public assistance grant would be if they had no income-or resources. This 
would be $200 plus a shelter allowance (SSL:g13l-a.3). The shelter allowance 
is rent as paid up to a district maximum (18 NYCRR $352.3(c)). Every three 
person household on Medical Assistance-only whose public assistance shelter 
allowance would be less than $133 would be able to keep less income using 


ay 
plaintiff's methodology than they can keep now using SSL §366.2(a) (8). 
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Sworn to before me this 
{G thday of July, 1975. 


NOTARY PUBLIC 
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Notery Put uo tme Sots et he fork 


-J2- 


out cm 7-67 
OPOSAL, 1969 (PART “A 
A TO MYERS AFIIDAVIT )-NYSSL § 366. AND 


STATE MEDICAL : 
ASSISTANCE PLAN 
RELATED PROVISIONS, EXHIBIT ne 


, 


(2) All adults who are not otherwise eligible for med «al 
assistance but who meet the requirements of the c sastrophic 
illness provision as established by Section 366 of the Social 
Services Law 


3:3. The following are all of the conditions of eligibility that must be 
met by individuals in all groups specified in Item 2, above: 


a. State residence required (no duration requirement). 
Medical assistance will be provided for persons in 
need who are temporarily in the State but who have 
not entered the State for the purpose of receiving 
such care and treatment. 

be. No age requirement. 

ce No citizenship requirement. 


de Voluntary assignment or transfer of property has not 


ah been made for the purpose of qualifying for such 
assistance. 
‘D-4200 B. Financial Elioibility 


SN 


l. The following levels of income and resources for maintenance, in total 
dollar amounts, will be used as @ basis for establishing financial 
eligibility for medical assistance, and are in accordance with D-4200 A, 
Item 1 a,b,c, and d: 


ae Section 366 of the Social Services Lav 
"seeds (a) The following income and resources 


shall be exempt and shall neither be taken into 
consideration nor recuired to be applied toward 


ee the payment or part payment of the co. of 
_ medical care and service available under this 
Title: 


(1) a homestead which is essential and appropriate 
to the needs of the household; 

(2) essential personal property’ 

(3) liquid resources in the amount of five hundred 
dollars for each person, but not in excess 
of two thousand dollars per family, as a burial 

. reserve; 

(4) savings in amounts equal to at least one-half 
of the appropriate income exemptions allowed; 


‘ 


EXHIBIT A 


ee 
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(5) income taxes; S = “WS- 6 9 
(6) health insurance premiums; 
(7) payments for support of depen- 

; dents required to be made pursuant 

f to court order; and 


(8) income in an amount set forth in 
the following schedule: 


Annual net income - Number 
of family members: in a house- 
hold and family members for 
whom they are -legally respon- 
sible or have assumed respon- 


One Two Three Four Five Six Seven 
$2200 $3100 = $4000 $5000 $5700 $6400 $7200 
Such income exemptions shall be 
increased by six hundred dollars 
for each member of a family 
household in excess of seven..." 


be MA = determination of need. 
' Board Rule Section 85.3 


"For the purpose of ascertaining need for medical 
assistance, in addition to the income and resources 

which are exempted in subdivision 2 of Section 366 

of the Social Services Law, th2 following shall be 

exempt and shall neither be taken into consideration 

nor required to be applied toward the payment or part ss 
payment.of the cost of medical assistance: 


(a) Contributions not in excess of $1080 
annually made to a family household 
by a person other than a member of 
such family household who resides 
therein; and 


(b) in the case of a person in chronic 
care $15 per month for his personal 
expenses. 


For the purpose of this section and subparagraph (8) 

of the paragraph (a) of subdivision 2 of Section 366 

of the Social Services Law, when a person is in chronic 
care he shall not be deemed to be a member of any house- 
hold except he shall be considered a member of his former 
family household for the purpose of determining the amount 
of the savings exemption for such family household.” 


2. There will be a flexible measurement of available income which will be 
applied in the following order of priority: 
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ae First, for maintenance, so that any income in an 
amount at or below the established level will be 
protected for maintenance; 


be Next, income in excess of that needed for maintenance 
will bo applied to costs incurred for medical ‘nsurance 
premiums and for necessary medical or remedia! «are 
recognized under State law and not encompassed within 
the State Plan for medical assistance; 


Ce All of the remaining excess income will be applied to 
costs of medical assistance included in the State plan 
in accordance with the following policies set forth in 
Regulation 360.5 and Board Rule 85.4; 


(1) Determination of net available income and 
utilization of any excess 


Department Reculation Section 360.5 


"(a) In determining the net available income of an 
individual or a family household, the following 
_ verified items shell be deducted from gross 
income: 


income taxes; 
(2) health insurance premiums: and 
(3) payments for support of -pendents 
- required to be made pursuant to 
; court order. 


(b) The available net income shall be compared 
with the income exemptions for such individuals 
or family to determine the excess, if any, 
which may be utilized to meet all or part : 
of the cost of medical care and services of-, 
such individuals or family. 


(c) For an applicant or recipient who, if needy, 

would be eligible for AABD, ADC or HR, the 
a amount of income that is required to be or 

May ve disregarded or set aside for his future 

needs in the category for which he would be 

eligible, shall not be considered as being 

’ available when applying the criteria for 
establishing his financial eligibility for 
medical assistance. 


(d) The excess income shall be utilized in 
accordance with Prard Rule Section 85.4. 
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S- 75-6 
(e) In making a determination of net income and 
amounts of excess income which may be 
utilized to meet all or part of the medical 
care and services of an individual who, or a 
family household which, receives a fixed annual 
Salary, which is paid in a lump sum or over a 
period of time which is less than the annual 
period, such fixed annual salary shall be 
divided by twelve in order to determine net 
available monthly income for the annual 
period covered by such salary.” 


(2) Income and resources to be utilized 
Board Rule Section 85.4 


"(a) Aoplicents or recivients not in 


eS ee 


receiot of chronic care. 


(1) If an applicant or recipient is not 
receiving chronic care in a medical 
institution, all resources in excess 
of those exempt from consideration in 
accordance with paragraph (a) sub- 
division 2 of Section 366 of the 
Social Service Law and Section 85.3 

of these rules shall be utilized to 
meet the cost of medical assistance 
for such applicant or recipient and 
other members of his family household. 


The income of such applicant or 
recipient shall be utilized in the 
following manner: 


~ 


(i) for inpatient hospital 
care, only the excess 
income for a period of 
six months shall be con- 
sidered as available for 


payment; 


for prosthetic appliances, 
including dentures only the 
income for a period of six 
months shall be considered 
as available for payment. 


for other medical care and 
services outside a medical 
institution, only the excess 
income for the month or 
months in which care or 


MEDICAL ASSISTANCE PLALi PROPOSAL 1989 p ee 4 7 
services are given shaii =e 
considered 3s available for 


payment. 
(b) Arplicants or recivients in receipt of chronic care 


(1) If an applicant or recipient is receiving 
chronic care in a medical institution all 
resources in excess of those exempt from 
consideration in accordance with paragraph 
(a) of subdivision 2 of Section 366 of the 
Social Services Law and Section 85.3 of these 
rules shall be utilized to meet the cost of 
medical assistance for each applicant or re- 
cipient and the other members of his former 
family household. 


The income of such applicant or recipient 
shall be utilized in the following order: 


(4) To meet the maintenance needs 
of the dependent members of his 
former family household, less 
any amount of income in cash or 
in kind possessed by such depen- 
dent members in accordance with 
the following schedules. 


ANNUAL NET INOOME - MINIMUM RESERVE FOR MAINTENANCE OF FAMILY HOUSE- 
HOLD OF PERSONS DEPENDENT *2R SUPPORT UPON APPLICANT OR RECIPIENT IN 
CHRONIC CARE 

NUMBER OF FAMILY MEMBERS IN HOUSEHOLD DEPENDENT ON INCOSE 


ONE Two THREE FOUR FIVE SIX SEVEN 
$2200 $3100 $4000 $5000 $5700 $6400 $7200 


ce 


Such minimum reserve shall be increased by $600 for each member of family household 
in excess of seven who is dependent upon the income of the applicant or recipient 
in chronic care. 


(41) the balance, if any, to meet the 
cost of his medical assistance." 


3(a). All income and resources except those disregarded and set aside for future 
needs (See Department Regulation 360.5 (c) above) will be considered in es- 
tablishing eligibility and payment toward the medical assistance costs. 


(b). Payments for Medical Service and Care by a Third Party (Department 
Regulation 360.21) ' 


(1) The local agency will take reasonable measures 
to ascertain any legal liability of third parties 
for the medical care and services included under 
the plan, the need of which arises out of injury, 
disease, or disability of applicants for or recipients 
of medical assistance. 
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(2) The local agency, in determining whether 
medical assistance is payable, will treat 
any third party liability as a current 
resource when such liability is found to 
exist and payment by the third party has 
been made or will be made within a reasonable 
time. 


(3) The local agency will net withold pay- 
ment in behalf of an eligible individual 
because of the liability or the amount 
thereof cannot be currently established 
or is not currently available to pay the 
individuals medical expense. 


(4) The local agency will seek reimbursemert 
from a third party for assistance provided 
when the party's liability is established 
after assistance is granted and in 
any other case in which the liability 
of a third party existed, but was not 
treated as a current resource. 


Only such income and resources as are actually available will be con-= 
sidered; income and resources will be reasonably evaluated; and only’ 
such {income and resources will be considered as will be "in hand” 
within a period of 6 months ahead, including the month in which 
services were rendered for inpatient and prosthetic appliance or 

for the month or months in which services were rendered for which 
payment will be made for all other medical care or service under the 
plan. e+ ees 


The financial responsibility of any individual for any applicant or 
recipient of medical assistance will be limited to the re: ponsibility ~y 
of spouse for spouse, and parents of children under age 21. 


Legally responsible relatives living apart from 
dependent relatives. Board Rule 85.5 
"The ability of a spouse living apart from 
dependent relatives to contribute toward 
the cost of care of his or her spouse and 
of a parent living apart from dependent relatives 
to contribute toward the cost of care of his 
minor dependent child shall be ascertained as 
follows: 


(a) The following income and resources shall 
be exempt and shall constitute a reserve 


for the legally responsible relatives and 
members of his family household: 
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(1) a homestead which is essential and 
appropriate to the needs of the house- 
hold; 

(2) essentia) personal property; 

(3) liquid resources in the amount of 
$500 for each member of the family 
household but not in excess of 
$2000 per family as a burial reserve; 


(4) savings in amounts equal to at least 
one-half of the appropriate income 
reserve; and 

(5) income in an amount set forth in the 
following schedule 


ANNUAL NET INCONE - MINIMUM RESERVED FOR MAINTAINING OF FAMILY HOUSEHOLD OF 


” LEGALLY RESPCNSIBLE RELATIVES LIVING APART FROM APPLICANT OR FR itCIPIENT 


NUMBER OF FAMILY MEMBERS IN HOUSEHOLD DEPENDENT ON Ii SCS 


ONE TWO THREE FOUR FIVE SIX SEVEN 
$2200 $3100 | $4000 $5000 $5700 $6400 $7200 


EEE, 


Such minimum reserve shall be increased by $600 for each member of a family 
household in excess of seven, who is dependent upon the income of such members. 


(b) The amount in excess of the minimum income 
reserve for maintenance of the family household 
of the legally responsible relative living 
apart from the applicant or recipient shall 
be deemed to be the amount of contribution 
the spouse or parent is able to make prospec- 
tively toward the cost of medical assistance 
of the applicant or recipient. ~ 

(c) Only the amount actually received shall be applied 
toward meeting the needs of the applicant or reci- 
pient. Such actual contributions shall be applied’ 
first toward the maintenance needs of the applicant 
or recipient, including a monthly amount for the 
personal expenses of a person in chronic care 
equal to the difference between his income, if any, 
and $15, and the balance of such contributions, if 
any, toward the cost of medical assistance, as 
follows: 


(1) the amount of resources in excess of 
those reserved shall be paid as a 
refund; 

(2) in the event there is any balance re- 
maining on a hospital claim, after the 
payment of the resources in excess of 
those reserved, the excess income for 
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a period of six months shall be paid as a 
refund; 
(3) in the event medical care and services, 
other than inpatient hospital care are 
being furnished the excess income for the 


month or months in which care or services 
are given shall be paid as a refund. 


De4220B NOTE: The following items are applicable to the categorically 
needy: 


1. The financial eligibility conditions “f the pertinent 
State plan will apply. 


2. Income will be applied first to maintenance costs. 


3. Only income and resources which are actually available 
will be considered and income and resources will be 
reasonably evaluated. 


4. The financial responsibility of any individual for any 
; applicant or recipient of medical assistance will be 
limited to the responsibility of spouse for spouse and 
of parents for children under ace 21. 


D~4700 C. Blindness 


1. The following is the State's definition of blindness i 
in terms of opthalmic measurement: 


A person is defined as blind who is totally 

blind or has impaired vision of not more 

than 20/200 visual acuity in the better eye ne 

and for whom a diagnosis and medical findings 

show that vision cannot be improved to better 

than 20/200; or who has loss of vision 

due wholly or in part to impairment of field | 

vision or to other factors which affect the ° } 

usefulness of vision to a like degree. 
{ 


2. In any instance in which a determination is to be made 
whether an individual is blind according to the State's 
definition, there will be an examination by a physician l 
skilled in the diseases of the eye or by an optometrist, 
wnichever the individual may select. 


3. Each eye examination report form will be reviewed by a 
State supervising opthamolocist who is responsible for 
the agency's decision that the applicant does or does 
not meet the State's definition of blindness. 
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LatTLR FROM JAMCS C. CALLISON, SIONAL COi MISSTC! ‘IR _OF IY 
GLORGL K. WYMAI, COMMISSIOULR 
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OF SOCTAL SERVICLS » DATID APRIL i, 1970, ITE 

STATE MEDICAL ASSISTAI.CL PLAN, EXHIBIT =¢ Ty 


DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE ., 
REGION IZ 
26 FEDERAL PLAZA 


NEW YORK, NEW YORK 10007 
SOCIAL AND REHABILITATION 
SEAVICE 


April 1, 1970 


Mr. George K. Wyman 

Cozuzissioner 

State Depart-sat of Social Services 
P.O. Bax 1740 

Albany, New York 


Dear Mr, Wyman: 


Your Submittal 75-69 amending New York State's Title 
XTX Plan for Medical Assistance has been roviewed and 
approved for incorporation into the State's approved 


plana. 


understand that when the cost-sharing provision is 
tetenemned by the State the procecure used will be as 
oatlinod in Transxittal 69 P/D-73. 


Sincerely, 
n 3 9 


Oe ow Fad ins 
Janes C. Callison 
Regional Commissioner 


3: 


Ate *heest ban wily OF tae wo at wee Cw sea) 


‘ ott asl Aehadllitetiom Serviee 


- a mm ae Budget Buresu Ne, 122-2006! 
rere Pics), STATE MEDICAL ASSISTANCE PLA VAL as ical 


SUBMITTAL AND REPORT OF ACTION ON PUBLIU ASSISTANCE PLAN MATERIALS 


1. To: Department of Health, Education, aad Welfare 3. Date enker ¢ 
Regiosal Office 26 © = Na VES kg ci VOsk 3. Submittal Ne.S-7*>59____ 
esa) 


Attextion: Asscelate Regienal Cowsissiener, Assistance Paynents Adainistreticn 


State public assistasce agency) 


Enclosed are six copies of the following materiale submitted for spprevel ce part of the State's plans 


for pudlic assistaace: 


New York State Plan of Title Sec. III 


. to: tie# Yor’ State Departmcat of Social Services 
15. 


3 ae tee, 
6 foie: | re ee 
6. Title - 2 


i Die~ 
Identification of material and Outlite oe 
Program affected Spite, | testo Material superseded —— 

“SS Oe Te He ere 
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6. Sigsature 


XIX 


: Pages 7 = l2e 
Pages 7 = 12d 


Pages 17c, 17d 
: Page 17c 


14. eee: : ESE 


: cr 
The above materiale were received in the regioual office Be phe 1s Be eT ees - 
Iteme A and AL accepted for incorporation. —3/31/70_ Pan, reed BP" ELAR ee 
atte f | PeastiodeSewerVoE iow 
The nysbole inserted indicate that the ites: ( Regional Comaissioacr 
(A) Hae been accepted for incorporation into the St te's approved plas. 


(AL) Hae been accepted for incorporation into the State's approved plan, commestes in lettere- 
(0) Fae been filed ae other than plan material. 
\NL) Te aeder consideratios aod sotice of actios will be nent jater. 
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STATE MEDICA! ) 
COMPLIANCE AL ASSISTANCE PLAN PR tiwle & “ 
WITH 45 C.F.R OPOSAL, 1974 (PART a 
-R, § 248.21, Exhibit E to z) .PROPOEED 
idavit 


State Ney YORK: 
Citation 2.3 Resicence 
5 CFR . 

248.40 Medical assistance is furnished to eligible 

P.R.10-6(C-1) {ndividuals «ho are residents of the State 
but are 2osent therefrom, *° the extent and 
under the circumstances specified in 45 CFR 
248.40. The State agency facilitates the 
meeting of medical needs withia the State 
for residents of other States. 


Bliadness 


P.R. 10-11 (a) The definition of blindness in terms 
, of ophthalmic measurement which is 
used in this plen ts contained in 
ATTACH: ZiT _2.2-A- 


(>) All other requirenents of 4s CFR 248.70 
are met. 


45 CFR Disability 
248.80 


P.R. 10-11 (a) The definition of permanently and totally 
, ”  @isabled which is used in this plan is 
contained in ATTACHENT 2.2-A. 
(v) All other requireents of 45 CFR 28.80 
are met. ; : 


45 CFR 2.6 Financial Eligibility 
2h48.21 


P.R. 10-11 (a) Categorically needy. The financial 
eligibility conditions of the per= 

tinent assistance plans are applied. 

(vb) Medically needy. 


expressed in total dollar amounts, 
which are used 2s & basis for estab- 
lishing eligivility unger the plan 

are as described in ATTACHEND 2.6-A. 
These income Levels anc sesources 

meet the requirements of 45 CFR 248.21. 


&/ The levels o¢ income and resources, 


LU wor pplicable. The medically needy 
are not included in the plan. 
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State Net YORK 


er 


Citation ‘ 

5 CFR (c) Tne financial responsibility of certain 
248.21 relatives for costs of medical care and 
P.R. 10-11 services provided for an epplican or 


recipient of medical assistance w lL be , 
taken into account. 


&/ Yes. The extent of responsibility ° 
is describedin ATTACH = 2.6-A. 


J Not applicable. No responsibility is 
imposed on relatives for costs of care 
and services provided under the plan. 


i (a) All other requirenents of 45 CFR 248.21 
; are met. 


‘ 


Pe mo A/F =. id ls nas aca 


* 
- 


STATL MED a E 4! se v «. 
ICAL ASSISTANCE PLAI! PROPOS 274 
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State 127 YORK 
FIUALCIAL ELIGIBILITY COMDITIO:S AND RPOWUIRES DTS 
a 
I. GEvERAL - APPLICASLE TO Tis CATECORICALLY NEEDY AD MEDICALLY NEEDY 
is imposed on the following relatives 


A. Financial responsibility 
services p.vvided uncer the plan: 


with respect to care and 


1. Spouse for spouse 


7 Yes. - 


LJ ‘es, with the following exceptions: 


* fj % responsibility is imposed 


2. Parents for children ‘under age 21 


fi ‘es. 
LJ ‘%es,, with che following exceptions: 


& TW &® responsibility is izposed 


3. Parents for children of any age who are blind 


LJ %es- 


LJ %es, with the following exceptions: 


£7 Wo responsibility is imposed 


State PEt Vory 
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ms Bah Yes. 


{7 Yes, with the following exc 


LZ | No responsibility is imposed 


r 


Attachment 2.6-A 
page 2 


Parents for children of ary age who are disabled 


eptions: 


Be The following. income scale is used to determine a relative's. 
capacity to contribute toward the cost of medical care and 


services provided under the plan 
not residing with such relative: 


Number of persons in 
relative’s household 
(including the relative) 


spouse or child(ren) 


to a spouse and/or child(ren) 


Incone level at which relative 
considered capable of contribu- 
ing to costs of medical care of 


. | - > a800 
$ | 3 200 
3 . 
- $ saco 7 
3 ‘ > 5700 
. | $ £400 : 
7 | 5 7200 
HE. $ 7200 F 
hia, | $ sano 
” | 5 9000 
Each ecdtsonal | $ 
family member 660 


[7 Not applicable. No relatives are held financially responsible 
for costs of medical and remedial care and services 
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I. (continued) 


| C. The following provisions relate to the financial condition of 
individuals in recilities for long vera care: 


le For the categorically needy, tucgeted erounts are allowed 
- for personal needs, upxeep of hore and/or care of 
dependents: 


L/ Yes. The following budgeted amounts are allowed: 


fx] For patient's personal needs ‘$17 379, 
£/ For maintenance of spouse at home $ 1010.09 srnually 
fx] For maintenance of each additional ; 
dependent at home - $ 600.00 annually 
fRJ For maintenance of home to which as paid, up 
ee patient expects to return $to 60 dsvs 
_ ' [7 Not applicable. No such exounts are budgeted. 
2. For the medically needy, eligibility end excess income are t 
determined on the basis of azourts snown in paragraph Cele, 


above 
[7 Not applicable. The medically needy are not covered. 


- [J Yes 


{7 ‘es, with following variations: 


JJ No. The’ following provisi > ar: applicable. 


Income level for medically needy determined 
on samé scale as scale at 8 and II Ac. 
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II. WODICALLY NEEDY OFLY - OTHER FINANCIAL CONDITIONS AND REQUIRE-ENTS 
A. Treatment of income 
1. Income levels protected for maintenance are 
Li] ‘et income, computed as follows: 
Family members , 


one two three four five six seven 
2,500 3,400 4,000 5,000 5,700 6,400 7,200 / 


LR Gross income, determined as follows: 


All income earned or unearned, (except those protected ny 
by legislative intent) with these deductions: 


(1) Income taxes 
(2) Health Insurance Fremiums 
(3) Payments for support of dependents pursuant to court order 
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II. Ae (continue 1) 


2, Income levels by family size . ; 


- g. The State agency uses urban and rural differentials in ‘ 
establishing the amounts of income protected for maintenance . 


LJ ‘Yes. These amounts are indicated in columns (2) and 
(4) of the table in paragraph c., below. 


No such differentials are used. The income levels 
for all medically needy individuals are as stated 
in column (2) , 


be The income levels protected for waimtenance exceed the 
level of the most li¥eral money payment standard used in 
any of the State's categorical money payment programs, 
or 1331/3% of the highest amount ordinarily paid to an 
AFD: family, whichever is less. 


| e OO Yes. The State agency has methods for excluding from 
¢ its claim for Federal financial participation 
rap of amounts equivalent to those in columns 
3 


and (5). 


; J No. Income levels are not in excess of those permitted 
: by h5 CFR 248-21. 


Ce The following table specifies the annual income levels pro- 
tected for maintenance which are used under this plan: 


Income level Amount by which || Income level Amount by a 3 


Size protected for | Column (2) for persons |which Column 
maintenance exceeds limits living in (4) exceeds 
specified in rural areas jlimits 


L5 CFR 218.21 specified in 
sR 9. 


For each 
Adiitionall| $ 600 


Person add 
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' AFFIDAVIT OF RENE H. REIXACH, SWORN TO AUGUST l, 975, IN OPPOSITION 
' 


|| TO DEFENDANT LAVINE'S MOTION FOR SUMMARY JUDGMENT 
I 
|| UNITED STATES DISTRICT COURT 

|| SOUTHERN DISTRICT OF NEW YORK 

,MARION AITCHISON, et al., 

Plaintiffs, : 75 Civ. 1224 


-against- MEF 


AFFIDAVIT 


| 
! 
| 
| ABE LAVINE, et al., 
| 
Defendants. 


'STATE OF NEW YORK) 
, COUNTY OF MONROE ) ss: 


RENE H. REIXACH, being duly sworn, deposes and says: 

1. I am a member of the Bar of this Court and one of 
the attorneys for the plaintiffs herein; I make-this affidavit 
in opposition to the motion by the defendant Abe Lavine for 
summary judgment. | 

2. The defendant Lavine's motion for summary judgment 


Commissioner of the New York State Department of Social Services. 


In that affidavit she assets that the medical assistance income 


allowances are based upon some sort of averaging which allegedly 


;comports with the policies of the U.S. Department of Health, 


| Education and Welfare. 


¥ 


3. Such assertions hardly rise to the level of un- 


disputed facts required for summary judgment under Rule 56 of the 


-//1 - 


seen . ° . - ase <0 . oe =e a n+ een emns 0 sor soe 


Federal Rules of Civil Procedure, which the defendant Lavine has 
| 
{ 
| 
| 
{ 
} 
| 


—— eee 


REIXACH AFFIDAVIT OF AUGUST 1 


| apparently recognized by failing to include any such purported 
facts in a Rule 9(g) statement. That alone would be sufficient 


! 

to defeat his summary judgment motion. 

i ° A A ° 

| 4. Second, if the medical assistance income allowances 
! 


were in fact basec upon the basic cash public assistance level 


| 
: 
| 
| 
plus the average rent level at the various family sizes, it defies 
 Saeeeteey that the medical assistance income allowances for 
families of three or more are in 1975 the same as they were six 
years ago in 1969 (after a reduction in 1969). During that same 
period the basic cash public assistance levels set out in the New 
York Social Services Law have been increased by some twenty to 
fifty percent. Moreover, it is incontrovertible that rent levels 
{have risen precipitously over the last six years. Indeed, ina 
letter written on “larch 5, 1975, by the Defendant Lavine and 


produced in another action in this Court, Nero v. Lavine, 75 Civ. 


1024, he pointed out that even 1972 shelter costs were no longer 


valid. As he put it,,"It is unrealistic to believe that 1972 
shelter cost data is applicable today." A copy of that letter is 
annexed hereto. 

5. Third, it is respectfully submitted that pursuant to 
Rule 56 (f) of the Federal Rules of Civil Procedure it would be 
appropriate to refuse the defendant Lavine's application for 
summary judgment at this time. Both sets of parties erroneously 
proceeded under an old regulation, no longer applicable in New 


York, until about a month ago, after the plaintiffs had already 


woved for summary judement. The defendant's averaging theory 


) REIXACH AFFIDAVIT OF AUGUST 1 


we first asserted in the papers in support of his summary 


, judgment motion, served by mail fifteen (15) days before the 
‘return date. Inasmuch as the plaintiffs have moved for summary 
| Judgment discovery has not seemed appropriate; in light of the 
substantial questions raised concerning the validity of the pur- 
ported averaging by the defendant (see paragraph 4, supra), the 
fact that this litigation is only four plus months old and that 
since the plaintiffs moved for summary judgment two months ago 
|'discovery by them has been inappropriate, it is presently impos- 
sible for the plaintiffs to demonstrate more fully the flaws in 
the defendant's averaging theory. 
WHEREFORE your deponent prays that the motion by the 
defendant for summary judgment be denied. 
J L~ sh 


Rene li. Relxac 


Sworn to before me . 


this lst day cf Apgust, 1975. 


K. WADE EATON 
Notary Public in the State of New York 
MONROE COUNTY, N, Y. 
Commission Ex,yires March 30, 19°77 
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IONER CF TEE DEPARTMENT OF SOCIAL 
DIRECTOR OF Th DIVISION OF TED 
, UXHIBIT TO REIRACH AFFIDAVIT OF 


LETTER FROM ABE LAVIUL, Comizrss 
ey 


SERVICLS, TO PETER C. GOLDIARK 
5 


LUDGLT, DATED MARCH 5 19 


AUGUST 1 
SS DEPARTMENT OF SOCIAL SERVICES 
Y> 1450 WESTERN AVENUE : 
ALBANY, NEW YORK 
ABE LAVINE 
Comnissionér March 5, 1975 


Dear Mr. Goldmark: 


& cecision is urgently aceded on the question of shelter allowances 
for public assistance recipients. 


Unless action is taxen by March 10, 1975, regulations now on file 
with the Secretary of State, with Significant fiscsl implications, wii. 
be effective on April 1, 1975. 


The background is as follows: 


In order to resolve an outstanding compliance issue with the U.S. 
Department of Health, Education and Welfare relating to New York Stace's 
Shelter Policy, in 1974 the Department established maximum shelter allow 
ances for each local district. 


The allowances, which varied by family size, were based on date from 
a 1972 survey of shelter costs. Allowances for rent as paid up to the 
maximum were permitted, with no exceptions. . 


The initial effective date was April 1 1974, but due to the 
reaction of community groups, there were two postponements -~ one to Januar 
1, 1975 and the next to April 1, 1975. Thus the policy will automatically 
go into effect on April 1 if Department regualtion (18 NYCRR 352.3) is 
not changed. 


I recommend the following: 
1. ‘Instead of permitting the pending maximum allowances to become 


effective, I recommend that an updated schedule reflecting 1974 costs 
levels be substituted. It is unrealistic to believe that 1972 shelter cost 


data is applicable today. 


2. For current recipients paying rent in excess of the agency 
maximum, I also recommend a "grandfathering" proyision to insure that no 
reductions in the assistance grants occur because of this policy. HEW 
has, in the past, indicated its objection to a grandfathering provision, 
but I feel that this should not be a deterent to moving ahead with such 
aneasement. 


LAVINE TO GOLDMARK, MARCH 5, °1975 
_ A schedule containing district maximums at the 1974 level-and 
a statemnt of the fiscal implications of such a policy are attached. 


Establishment of maximum rent allowances would be the first step 
towards ‘implementing a total flat grant. Over a period of time, the 
number of grandfathered cases would be reduced and cases initially re- 
ceiving allowances below the maximums would gradually rise to the maximun 
The maximum would then, in effect, become a flat grant. 


It' is of course possible to move to a total flat grant immediately 
anc I suggest this solution as a secondary approach. I an attaching a 


Department proposal for a consolidated public assistance Standard which 
@iscusses this approach. 


The issue obviously ‘s not a new one. In addition ta the initial’ 
promulgation of regulations and the two postponements last year, it was 
the subject of questioning at both the Department's formal and legislative 
budget hearings, and was discussed in the "issues" paper which I submitted 
on December 23 to. the Transition Team. 


The March 10 deadline must be observ d because by that date we 
must notify local social services districts and legislative leaders and 
file amending xvegulations with the Secretary of State if we are to fore- 

# Stall the present regulations from becoming effective on April l. . 


Sincerely, 


Abe Lavine 


/s J Alt Leworny 


Enclosures 


Hon. Peter C. Goldmark, Director 
Division of the Budget | 
State Capitol 

ea Albany, New York 


ce: Mr. David W. Burke 


—— iS IKICTS 
PLAINTIFFS' ANSWER TO DEFENDANT LAVINE'S ° FILEO 
STATEMENT PURSUANT TO RULE 9(g) 


4j rity STATES pIsrTrnrcyr COURT 
, ere, Pw —- ser nmr 
( UDPN OTSTNICT OF NEW YORI 


‘ARTON ATTCKISO, et_al., : m 
aintiffts, ¥ oe 
-wt _ 
= LAVINE, et al., 
Te r nes 
Insefar - he defendent be Lavine kv his answer te the 
.(c) statement of plaintiffs mates a Rule %(q) statement in 


iIneert of the summary judgment motion of the defendant Lavine, 


tho plaintiffs respectfully allege: 


1. Denv the alleaation in paragraph 2 thereof that the 


nlaintiffse are rernitted to retain $29.59 of their total monthly 
of $361.59 monthly income, but allege that 


698.50 ie alloared to Mr. Aitehisen, not a party herein, to 


eet his ow c 
2. Denics ' + '° arount of “he medical assistance 
mounts in dellar anerints that the jefencant Lavine administers 


sane having been duly pleaded in 


irc noe yet uw vidence, the 
; 3 . + - 4 ~~ 
naraqrapa 24 of the complaint and only denied insofar as that 


naraqranh alleded thet the slaintiffs' constitutional or eather 


loralls rroteetee riehts have heen abrilaed or violated and 


aa he nic »eragraph 24 is deened admitted. 


otherwis 


no SE a Rat pe 
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PLAINTIFFS' ANSWER TO DEFE; 
TO RULE 9(g) , 


IDANT LAVINE'S STATEMENT PURSUANT 


3. PAenies that the plaintiffs receive a tota! monthly 
income of £546.6% an alleaes ¢t t in additior to a mortcace 
ines of mae nth)]y they received monthly Social Securit 
benefits € 4220.20 through June, 1975; that ‘Ir. Aitchison, whe 
is aot a plaintiff, received Social Security i nefits of $256.30 
( ner month thronal: dune, 1975; that effective July 1, 1975 the 


Social Trcuritcy Ler ts were increased statutorily by €%; an 
that ‘“r. Aitehison, vho is net a plain iff, alse receives 1 
enzien currettiv in the amount of £327.71 montily. 

4. nies the allegations in pararry é(b) insofar 
tk asaect that the October 3, 1973 Social Security aware 1s 
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income in this 
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RINE H. REIXACH, CSQ. 
GREATER UP-STATE LAW PROJECT 
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DQUGLAS 7. GOOD, ESO. 
ALTON L. ABRANOVITZ, CSQ. 
LEGAT, ATD SOCIETY OF 
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\ . SUPPLEMENTAL AFFIDAVIT OF RENE H. REIXACH > 
sworn to August 27, 1975, in support of 
motion for class action determination 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK | 


MARION AITCHISON, et al., : | 
Plaintiffs, : Civil Action No. 

: 75 Civ. 1224 

-Vvs- : MEF 


Defendants. : ACTION AFPrIDAVI7' 


| 
| 
SUPPLEMENTAL CLASS 
| 
i 


STATE OF WEW YOR) 
COUNTY OF MONROE )SS: 


RENE H. REIXACH, being duly sworn, deposes and says: 

1. I am a member of the Bar of thi ourt and one 
of the attorneys for the plaintiffs herein; I make this affi- 
davit to supplement the affidavits heretofore submitted in 
support of the plaintiffs' motion for a class action determination. 

2. Since tne filing of the plaintiffs' class action 


motion tne income allowance tables of the New York Social Ser- ! 


vice, Law, section 366.2(a)(8), have been increased by the Legis- 
lature. By Chapter 430 of the Laws of 1975 those incote allow- 


ances were increased to the levels shown in the bill which is 


| 
| 
| 
Exhibit G to the affidavit of Beverlee Myers in cpposition to i 
this motion. Sy Chapter 481 the levels for one and two person | 
families were further increased. While the increases for one cust 
two person families were effective retroactive so July 1, 1975, 
the increases for families of three or more will not be effective 


until October 1, 1975. Set forth below are the amended 


wide @ 


Reixach affidavit of August 27 


income levels including the October 1, 1975 increase: 


Family Size 1 2 3 4 5 6 7 8 
Annual Income $2760 3800 4200 5000 5800 6500 7400 8100 
Monthly Income 225 317 350 417 483 542 617 675 
3. Since those levels have been increased, and the 
class consists of all persons whose monthly public assistance 
level of need would be higher than such levels, the size of the 
class has shrunk. Based upon the methodology set forth in para- 
graph 14 of my prior affidavit in Support of the class action 
motion, dated May 19, 1975, I have recomputed the 58 charts which 
| were annexed to the affidavit of James Reyne ds, dated May 19, 
1975, in support of the class action motion. As in the prior 
' version of these charts, where a number in column 3 or 4 is 
| circled the medical assistance standard exceeds the public assis-_— 
|| tance maximum, so persons so situated would be outside the class. 
Where a number in column 3 or 4 is not circled the public assis- 
: tance allowance can be higher than the medical assistance allow- | 
‘ ance, and people for whom the public assistance standard is 
higher than under medical assistance are within the class. Coptes| 
| of the 5° revised sheets are annexed. | 
4. The effect of this change is as follows. Instead 
of there being 16 counties plus all of New York City where persons! 
| can be in the class at all family sizes and rental arrangements 


here are now 5 such counties, all in suburban or exurban New York 
> 


t 
' 


Reixach affidavit of August 27 


City, namely Nassau, Rockland, Suffolk, Sullivan and Westchester. 


As Exhibit "B" to my prior affidavit showed, those counties have 


substantial numbers of medical assistance recipients; in January, | 


1975, there were 39,056 persons receiving medical assistance but 


not public assistance in those 5 counties. 


! 
} 


| 
| 


5. The number of counties in which persons at some | 


but not all family sizes or rent arrangements could be in the 
class drops from 32 to 30 under the new schedule. The number of 
counties where the problem herein cannot exist because in all 
cases the medical assistance level exceeds the public assistance 
level increases from 7 to 23. 

6 It should be noted, however, that the rent 


schedules upon which these calculations are based are in a state 


i 
| 
t 
{ 


| 


of flux. In another action pending in this Court, Nero v. Lavine ,| 


75 Civ. 1024 JMC, challenging those rent levels, the defendant 
State commissioner has indicated that effective October 23 239T5 
new rent schedules are expected to be put into effect. Annexed 
hereto is a copy of the affidavit of Ralph Mc‘iurry, Assistant 
Attorney General, dated August 7, 1975, and exnibits thereto, to 
that effect. 

7. In certain cases those proposed changes would 


affect the category in whien a county would fall in this action. 


-/20- 


| 
| 
' 
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Reixach affidavit of August 27 


Under the proposed schedules three counties, Chemung, Franklin 

and Oswego would shift from the group where persons could never 

be in the class to the group where some could while others could 
not. Likewise the group of counties where persons could be in the 
class at all family sizes and rent arrangements would be increased 
by three counties, Herkimer, Orange and Putnam, plus New York city. 
Thus there would be 8 counties plus New York City where class 


membership could exist at all family sizes and rent arrangements, © 


30 counties where class membership could existjonly in some cases,! 


and 20 counties where it could not exist. | 
8. While these changes represent an improvement | 
over the situation when this case was filed they do not solve the : 
problem. The named plaintiffs, for example, will come October my 
1975, be allowed $350 per month, $17 more than now, but still $90 | 
less than the public assistance level for them. Likewise the xia 
of the gap in some counties will have actually increased. For 
families of four, for example, the medical assistance income 


allowance has stayed the same, but shelter allowances will gen- 


erally increase. That fact, of course, is also a further demon- 


defendant state commissioner that the medical assistance allow- 


i 


{ 
i 
| 
' 
i 
stration cf the inherent contradictions of the assertion by the i 
ances are based on some sort of average rents. If rent levels 


are increased for families of four, as proposed, then the four 
person medical assistance level would increase too under the com- 


missioner's cwontention. The fact is, however, that it has not. 


iis 
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Reixach affidavit of August 27 


ry 


3. The papers from Nero v. Lavine are also instruc- 
ee EV INE 


tive insofar as the commissioner herein asserts that because of 
exceptions to the rent levels in New York City and elsewhere it 


| 

\ 

would be impossible to use the plaintiffs' proposed method of i 
calculation since in such areas the Public assistance level cannot; 
| 

be determined. As the submission to HEW (Exhibit C to the McMurry; 


! 
affidavit) shows, such exceptions will be phased out over the 
next two regular recertifications, taking no more than one year. 
\ WHEREFORE, deponent respectfully prays that the 


' Plaintiffs' class action motion be granted. 


Si ease | 
rf RENE H. “REIXACH | 


. Sworn to before me ‘this 
Ps wey 

, ATthga: ugust ,/ 1975. 

i! 

: ( ‘ > 


K. WADE EATON 
Notary Public in the State of New Yorn 
MONROE COUNTY, N, Y, 
Commission Expires March 3, 19 Ps 
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Affidavit of Ralph L. McMurry, sworn to 
August 7, 1975 with Exhibits A through C 
from Nero v. Lavine, 75 Civ. 1024, S.D.N.Y., 
Exhibit to Reixach affidavit of August 27. 


al 


UNITED STATES DISTRICT COVA? 
SOUTHERN DISTRICT OF NES YCFX 


DIANE NERO; LY¥NA RANZER; PAULINE HINES; 
URSELINE FINDLAY; and HAPRIIT TAYLOR, 
On Behalf of Themselves and All Other 
Similarly Situated, 


Plaintiffs, 75 Civ. 1024 
JMC. 


- against - AFFIDAVIT 


ABE LAVINE, Individually acd in His Capacity 
as Commissioner of the New York State De- 
partmeat of Social Services, 


Defendant. 


Sececescosoouseodace eeceasce Sosecsedancesosssons aX 


STATE OF NEW YORK ) 
COUNTY OF ALBANY ) 7 

RALPH McMURRY, being duly sworn, deposes and says: 

“1. I am an Assistant Attorney General in the office of Louis Lefkowitz, 

1 Attorney General of the State of New York. I submit this Affidavit in 
opposition to plaintiffs’ application for preliminary and permanent 
injunctive relief. 

2. A copy of a subaittal of the new shelter plan to the New York State 

|} Budget Director Peter Golésark by New York State Social Seevinne Comaissioner 

Berger is annexed as Exnibit "A". A copy of Mr. Goldasrk’s, reply is 


t 
annexed as Exhibit mB", A copy of the Department’ s ‘submittal to the Departuent 


of Health, Education aa Keltare is sonexed as Exhibit "et. 


Reg A Hagen: 


Ralph L. McMurry 


Sworn to before me this 
7th day of August, 1975 


R Katt 


Notary Public 


eee | County *H60 3737 ‘ 
Commuiaran uifiris 3/30177 Ja 3 


Comnissicuer 


Affidavit of Ralph L. McMurry, sworn to 
August 7, 1975 with Exhibits A through C 
from Nero v. Lavine, 75 Civ. 1024, S.D.N.Y., 
Exhibit to Reixach affidavit of August 27. 
August 5, 1975 


Dear Peter: 


Enclosed for your consideration is the Department's proposed schedule 
of reat allowances for New York State public assistarca recipients. Rent 
as paid will be provided up to the marimms of the cchedule. Tha schedule 
does not include en azmommt for heating fcral. For housing in which the rent 
ineludes heat, the maxicm reat allowance is computed by adding the maxi- 
mum rent of the new rent echedule to the heating fuel allowance of 
18 NYCRR 3252.5(s) (enclosed). Por housing in which thse rent does not in- 
clude heat, a separate allowance for teating is granted pursuant to 
18 NYCRR 352.5(a). . 


It is anticipated that the new ront schedule will be filed by 
September 1, 1975, effective October 1, 1975. 


‘> I hope that this letter has been uscfal in explaining the Depart- 
weot's new shelter policy. 


Sincerely, 


Stephen Berger 
Commissioner 


§22233ure 


Me. Peter C. Goldnark, Jr. 
Director 

Division of the Budget 
The State Capitol 

Albany, New York 12224 
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EXHIBIT "A" 
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— Affidavit of’ Ralph L. McMurry, sworn to : 
August 7, 1975 wiith Exhibits A through C 
from Nero-v.. Lavine, 75 Civ. 1024, S.D.N.Y. 
Exhibit to ReTxach affidavit of August 27. 

EXECUTIVE DEPARTMENT 
DiviSION OF THE BUDGET 
ALBANY 12224 


PETER C. GOLOMARK, JR. 
DrazcTo? OF THE BUOGET 


August 5, 1975 


Tne Honorable Stephen Berger 
Commissioner 

Department of Social Services 
1450 Western Avenue 

Albany, New York 12245 


Dear Commissioner Berger 


This is to inform you that we have re- 
viewed the schedules of maximum welfare re- 
cipient shelter allowances proposed in your 
communication of August 5, 1975 and have no 
objection to such schedules, It is our 

yderstanding that these schedules will be 
Filed with the Secretary of State for in- 
clusion in departmental regulations so that 
the schedules can be implemented as quickly 
as possible, 


Sincerely, 


Ge Rm k 
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Affidavit of Ralph L. McMurry, sworn to 
August 7, 1975 with Exhibits A through C 
from Nero v. Lavine, 75 Civ. 1024, S.D.N.Y. 
Exhibit to Reixach affidavit of August ye 
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soubact cf the now policy end atviced thst at the mt recertifiicctica, 
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Affidavit of Ralph L. McMurry, sworn to 
August 7, 1975 with Exhibits A through C 
from Nero v. Lavine, 75 Civ. 1024, §.D.N.Y. 
Exhibit to ReIxach affidavit of Auaust 27, 
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Dl=ncin Bernstein 
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. . Affidavit of Ralph L. McMurry, sworn to 2 
nw Segue 7, 1979.uith Banibits. A. thseugn.c......-. o...0-, 6 


from Nero v. Lavine, 75° Civ. 1924, S.D.N.Y.,. 
ME te teatedonah i477 —~a-eehibit to Reixach affidavit of August 27. 
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Stelter Policy 
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1775, ron alloumecescshall be reviewd egainst the eootontate main 
Tomtal allowance of the social services district. Ront as paid wp to ths 


@ppropriate agency maximum shell be pro ged. 


Affidavit of Ralph L. McMurry, sworn to 
August 7, 1975 with Exhibits A through C 
from Nero v. Lavine, 75 Civ. 1924, S.D.N.Y., 
Exhibit to Reixach affidavit of Auacust 27. 
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Affidavit of Palph L. McMurry, sworn to 
August 7, 1975 with Exhibits A through 
from Nero v. Lavine, 75 Civ. 1924, S.D.N. 
Exhibit to Reixach affidavit of Aucust 
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Stipulation of Facts and Order dated 
September 9, 1975 


\I'VCHISONU, individually 
MICHALL AITCHISON and 
“ITcHISON, her children, and on deh 
sf all other persons similarly 
situateu, 


Plaintiffs, 


STIPULATION & My 7 


-against- 
individually and as 
the Department 
of the State of lew York 
an EL: individually and as 
commission of the Pepartment of Social 
rrvices of sckland County, New York, 


vefendants. 


IT I° HENCDY ETIPULATED +. GP »y and hetween 


tae attorney ¢ -he respecti 2: 3 follos 


etinulation is ipmitte n response to 
enoranc , datec At 2, 1975 (hereinafter 


“emorancusi) 


tituted for (efendant 
1is Stipulation. 


‘anorandu: 


The facts set forth in subdivisions throusch 
saracraph which ver? n.tviously unclear or in 


agreed to. Sec Memorandum, paras. 1 and 


plaintiffs’ 


otice -f Class Acti lotic { ’ it ever deen 


the state-wide shelter WANG ' L.@. alleaed county 


Stipulation of Facts and Order dated 
September 9, 1975 


differentials between nedical assistanc farily incone 
wd public assistance family income set forth 

ffidavit of Janes Reynolds, sworn to ‘lay 1%, 
accompanying 58 tables and in the Supplemental Class 
\ction *ffidavit of Rene " 
1975, and accompanying 58 tables 
to ‘lvany, Cattaraugus, Chaut iqua, Chenanco, Cc! 


Dutchess, Urie, Cssex, ‘ionroe, iagara, 2%neida, Crange, 


Nockland, Steuben, Suffolk, Tompkins, Ulster and Yayne 


counties which have adopted mx! ‘ 13 their local 


\t the time < commencement 
action, the named rlaintiffs constitutod a famil 
inJder YS £ 356(2) (a) (2). 

Stipulation, ne named plaintiffs are budgete 
96 (2) (a) (9) without prejudice 
larger family size in other 


+ 


@ parties positions with 
ne rclovance cf family size to the merits and 


the Class Action application were presented to the Court 


at cral argument on this date. 


At the time of the commencement of this 
action, the monthly incone of the Aitchison familv 


(including ‘ir. Aitchison) was: 


-(/33- 


Stipulation of Facts and Order dated 
September 9, 1975 


2. $229.20 (Social Security 
ability for tirs. Aitchison 
cependents) 


(“r, Aitchison's pension) 


(payment on mortgage). 


October 3, oy ! ANitchisons* 
received $2,5 0 soci security lump sum disability 
nayment) which was turned over to mw ‘rs. Aitchison's 


orotacr in satisfaction of a nreviously incurred debt. 


d. At the time of this Stipulation, the 
monthly income of the Aitchison family (including 
r. Aitchison) was: 


1. $3277.40 (Social Security 
adility for Mr. Aitchison) 

2. $236.00 (Social Security Dis- 
ability divided equally between 

‘rs. Aitchison and Janice Aitchiscn) 


$323.71 (Mr. Aitchison's 


3. 
pension) 


$92.59 (payment on mortgage) 


$40.00 (‘lichael Aitchison's 
+ to Mrs. Aitchison) 


$5.09 (V.A. dividend to 

Aitchison). 

The federal and state regulations relevant 
to the disposition of this action are ‘5 C.F.R. 


£ 248.3(c) (1) (ii) ance 18 NYCRR §§ 360.5(e) and 369.7(a).* 


Scetion -5(e) Will be amended shortly to conform with 
increased annual minimum reserves ("spend down" limits) 
provided in ‘i¥YSSL § 366(2) (a) (8), as amended. 


-/ 2¢- 


Stipulation of Facts and Order dated 
September 9, 1975 


seditional statutes and regulations ay oe referred 
in their briefs. In the 


counsel event that 
with 45 C.F.P. § 248.3(c} { 
contend that § 249.3(c) (1) (ii) 


NYSSIT. 5 366(2) (a) 
$3 found inconsistent 


defendants 


’ 
is incen: -nt with 
53 1396a(a) (17). See ‘temorandum, 


Je 


This stipulation may be rodified or supplemented 


parties 


ay hereafter acree anc the Court may pernit. 


New York, tlew Yor! 


antor 


Septem.er 3, 1975 


t PEL AAC 
Greate 


r Up-State Law Project 


tNonroe County Legal “‘ssistance 
Corporate 


Attorney for Plaintiffs 
» RIVET 


ttorney for Rockland 


LOUIS J. LEFROWIT2Z 
Attorney Geheral of the 
State of New York 
By 


——/ 


C. pele — 
“CORDON y 
AttorneyCeneral 
for State Defendants 
2 


LN 


Rs 


a RR a 


sine ctd Dass pritisala Acepietabia i asl sas 


Supplemental Stipulation of Facts dated 


| P September 24, 1975 and Order 
oan - -bp- fe 
a Ute 
: U a Btn, j 
UNITED STATES DISTRICT COURT “Sy, 
SOUTHERN DISTRICT OF NEW YORK at as F wi, | 
wnnene nn ner rrr nn renee n= x | a 
MARION AITCHISON, individually and ; oy ea 
on behalf of MICHAEL AITCHISON and - tt 
JANICE AITCHISON, her children, ; 
‘ and on behalf of all other person 
similarly situated, 
Plaintiffs, SUPPLEMENTAL 
STIPULATION 
-against- 
75 Civ. 1224 
STEPHEN BERGER, individually and as ores 
a Commissioner of the Department of Mer 
Social Services of the State of New 
York and NOAH WEINBERG, individually 
and as Commissioner of the Department 
of Social Services of Rockland County, 
New York, 
Defendants. 
wn oo oo on ee ee ee eee o------X ote 
IT IS HEREBY STIPULATED AND AGREED by and between the 
attorneys for the respective parties that the Stipulation 
entered into on September 9, 1975 be and the same is hereby 
amended and supplemented as follows: Be 
ah . 
1. Plaintiff Marion Aitchison lives w’ th plaintiff 
Michael Aitchison (age 20) and plaintiff Janic:. Aitchison (age 16) 
| in an apartment at 5 K Fletcher Road, Mongey, New York, County of 
Rockland. The apartment consists of a living room, kitchen, tw 
"bedrooms and bath. The rent as of the date of this Stipulation 
ae <= | ds $250.00 per month. ae 
«nl 10 
ie, eh 2. The most recent Budget Worksheet-Medical Assistance 
omy 
S- 1 form [New York State Department of Social Services Form, No. DSS- 
eee ~~ 
‘) {517 (Rev. 8/73)] prenared for the Aitchison's by the Rockland 
Peak ‘County Department of Social Services is annexed as Exhibit "A". 
3a. As of the date this action was commenced, the 
‘income of the Aitchinson's (including Mr. Aitchison) was allocated 
as follows under 18 N.Y.C.R.R. § 360.5(e): 
tee 


-/36- 


Supplementzl Stipulation of Facts dated 
September 24, 1975 and Order 


Mr. Aitchison's income totaled $ 333.89 


Mr. Aitchison was allowed to retain 
@ personal allowance for his 
maintenance needs in the nursing 
home of (28.50) 


After subtracting that personal 
allowance Mr. Aitchison has left 
for the support of his dependents 
and his medical expenses 


Mrs. -itchison and the two Children 
have income of $ 312.79 


As a family of three the income 
allowance for Mrs. Aitchison 
and the children is 333.00 


Mrs. Aitchison and the children 
have a deficit of (20.21) 


Mr. Aitchi-on is allowed to make 


up the deficit 20.21 (20.21) 
The deficit of Mrs. Aitchison and 

the children is reduced to zero 

and they are allowed $333.00 
Mr. Atichison has left for his - 

medical expenses “  € 485.18 

3b. As of the date of this Stipulation, the income of 

the Aitchison's (including Mr. Aitchison) is allocated as follows 


under 18 N.Y.C.R. § 360.7(a): 


Supplemental Stipulation of Facts dated 


September 24, 1975 and Order 


Mr. Aitchison's income totals 


Mr. natchnisen is allowed to retain 
a personal allowance for his 
maintenance needs in the nursing 
home of 


After subtracting that personal 
allowance Mr. Aitchison has left 
for the support of his dependents 
and his medical expenses. As 
shown below, it is all to be 
used for his medical care since 
his dependents have income in 
excess of the maintenance level 


Mrs. Aitchison's income is $250.59 


Mrs. Aitchison's pro-rata share 
of the $317.00 income allow- 
ance is one-half or (158.50) 


Mrs. Aitchison has left for the 
support of Janice and for Mr. 
Aitchison's medical expenses 92.09 


Janice's income is 

Janice Aitchison's pro-rata share 
of the $317.00 income allowance 
is also 

Janice's deficit is . 

Mrs. Aitchison is allowed to con- 
tribute $40.50 to bring Janice's 
income up to her pro-rata one~ 


half share of the $317.00 allow- 
ance and her deficit up to zero (40.50) 


Mrs. Aitchison has left for Mr. 

Aitchison's Medical expenses 51.59 
Mrs. Aitchison is to use her 

excess income for her husband's. 

medical expenses reducing her 

income for her own maintenance 

to her pro-rata one-half share 


of the $317.00 allowance and 
leaving her with a deficit of 


zero (51.59) 
.00 


4. In New York, Medical Assistance is 
persons who receive public assistance ("PA") and 
not receive public assistance but who qualify und 
assistance eligibility standards ("non-PA"). In 
budgeting of departmental monies for medical assi 


distinction is made between PA medical assistance 
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$611.12 


(28.50) 


582.61 


(582.61) 


118.00 


(158.50) 
$ (40.50) 


40.50 


available to 

to those who do 
er the medical 
appropriations = 
stance, no 


recipients and 


Supplemental Stipulation of F 
September 24, 1975 and Order cseawliarace 


eePt cedical atsisternce recipients. The eeoral medicas w5525St- 
nee pudget for the current fiscal year is $3,065,972,000 (1/2 ; 
federal; 1/4 state; 1/4 local). If the plaintiffs are successful 


in this class action, the financial impact on the state medical 


assistance budget will be in excess of $10,000. 


Sa. Effective July l, 1975 through September 30, 1975, 
the exempt annual net income (by family size) of medical assist- 


anze recipients under NYSSL § 366(2) (a) (8) has been and continues 


to be: 
One Two Three Four Five Six Seven 
$2,700 3,800 4,000 5,000 5,700 6,400 7,200 


The income exemptions are increased by $600 annually for 


each family member in excess of seven. 


5b. Effective October 1, 1975, the exempt annual 
net income (by family size) of medical assistance recipients 
under NYSSL § 366(2) (a) (8) will be: 
One Two Three Four Five Six . Seven 


$2,700 3,800 4,200 5,000 5,800 6,500 7,400 


The income excemptions shall increase by $700 annually 


for each family member inexcess of seven. 


The amounts specified for family sizes of one and two 
are the same as the SSI benefits payments provided for those 
family sizes living alone rounded to the next highest $100 on an 
annual basis.* Defendants contend that the SSI benefit payments 
were selected under 45 C.F.R. § 248.3(c) (1) (ii) (B) because they 
are higher than the averaged AFDC grants for one and two person 
families. Defendants further contend that the amounts specified 
for family sizes of three or more are the basic AFDC grants for 
families of those sizes plus the averaged and rounded shelter 
allowances paid to such families. In the event that the issue is 

-4- 
Although some SSI recipient individuals and couples living alc 
receive more than the SSI benefit payment (i.e. those grandfathe: 


into the SSI program pursuant to Pub. L. 93-66 Sec. 212), no sucl 
individuals or couples receive less except where they have other 


income. 
-/ 3G - 
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September 24, 


Mec he the 


that issue 


6. The following portion of 
Stipulation signed September 9, 


"On or about October 3, 


ercies ake 


should 


Supplemental Sti’ 
ulation of Facts d 
1975 and Order on 


elevant APD orants and 


with discovery 


it become necessary. 


aragraph “3c" of 
1975 is withdrawn: 


1973, the 


Aitchisons' received $2,579.20 (social 
security lump sum disability payment) 


which was turned over to 


Mrs. Aitchison's 


brother in satisfaction of a previously 
incurred debt." 


"On or about October 3, 
received 
security lump sum 
which was turned 

Plaintiffs contend that the 
transfer was made in satisfaction 
previously incurred debt. 


Aitchisons' 


brother. 


The following paragraph is substituted in its place: 


1973, the 
$2,579.20 (social 
disability payment) 

over to Mrs. Aitchison's 


of a 
Defendants 


contend that there is no evidence to 


support the 


transfer for that purpose. 


— ‘ Notwithstanding the purpose of the 
transfer, plaintiffs contend that the 
lump payment is immaterial to the out- 

come of this case." 


Dated: New York, New York 
September 24, 1975 
GooD 
Legal A#€ Societ of/ Rockland 
County, Inc., 
- Attorney ~~ iffs ‘ 
’ J/ > en 
(i. At pe a eile 
y NE #. XACH 
{ Greater Up-State law Project 
. Monroe County Legal Assistance 
Corporation 
80 West Main Street 
Rochester, New York 14614 
DIANA W. RIVET 
County Attorney for Rockland 
County 
By 
FnrnnlQonr’ 
— B. FRANKLIN 
ssistant County Attorney 
Rttorney for County Defendants 
LOUIS J. LEFKOWITZ 
Attorney General of the 
State of New York 
Se cepecep, 1 S-7 4 
f TH A. GORDON 
- he ( (assistant Attorney (general 
a Ad f / Attorney for State Respondents 
LSPs 
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Sectien A. 


P Grove 
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any room and doe 
in eacees of $1032" 
$30/me. $21 / ees. 
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ToTat OF COL. 4 


Section 8. AVAILABLE RESOURCES tei ihhs tiact cade 

VALUE OF LIFE INSUZANCE - Not Oeducted From 
Person's Name Tote! Face Total Cast 

(List Each Policy Separately) Velue Volue 
3 Income Texes 


Health Insurance 


: 


1 
a. Jp Pre rics Bs... 
fet 


47, 


Sectron C. 


MONTHLY INCOME AVAILASGLE FOR CONTRI- 
BUTION TOWAROS COST OF MEDICAL CARE 


1. Monthly Net Income Fis Asiese biec (d)) - Z 


% 2. Monthly Income Exemption Ate 


fotal (Col. 3) 
” 
* Bank Accounts (nm4 4 ek chan’. : : : 
- : 4. Pers. Allowance Chronic Cere ad") 


Non-homestecd Property 
Other Liquid Assets 


3. Monthly Income Disregarded 


5. Total (Line 2+3+4) 


is 
6. Available Monthly Income (Line | lesa LineS) a, 


Toral Resources (Line 1+2+3+4) 
e Q 
Buric] Reserve (No, ia family » $500) 2.0) ba 


(Maximum $2,000) . Al 
* Allowable Scvings Exemption Ps Pe 


Totel Exemption (Line 6 + Line 7) 


Aveilatle Resouces (Line 5 less Lice 8) 

ten. CATASTROPHIC ILLNESS - COMPUTATION OF ELIGisiLiTy (Persons 21-64 Vot Federally Related) 

_ Net Income from Section C, Amount to be P 
Linelx12 = _ ic! cg (A cineinitectimmasgmanpeil O OUD: icemaataapedisnbasctsiae _ by Applicant for 
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Supplemental Affidavit of Rene H. Reixach, 
sworn to September 24, 1975 correcting and 
updating comparison of medical assistance 
exempt income levels and public assistance 
grants including maximum shelter -allowances 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
MARION AITCHISON, et al., 
Plaintiffs, 75 Civ. 1224 
: MEF 
-vVs- 
ABE LAVINE, et al., : SUPPLEMENTAL 


AFFIDAVIT 
Defendants. 


SYATE OF NEW YORK ) / 
COUNTY OF MONROE ) 55S: 


RENE H. REIXACH, being duly sworn, deposes and says: 

1. I am a member of the Bar of this Court and one of 
the attorneys for the plaintiffs hereir I make this effidavit to, 
correct and update information pertaining to which of the 58 
social services districts in New York (57 counties plus New York 
City) have public assistance allowances, including shelter, which | 
are higher at any family size than the medical assistance income 
allowances challenged herein. 

2. There have heretofore been submitted two analyses 
of this sort, one in the class action affidavits of James Reynolds 
and myself sworn to May 19, 1975, and my supplemental class action 
affidavit Sworn to August 27, 1975. Pursuant to the stipulation ! 
of counsel dated September 9, 1975, it has now been agreed that | 


| | 
' those prior calculations were incorrect except as to eighteen (18) 


! 
counties, namely Albany, Cattaraugus, Chautauqua, Chenango, 


| 
-/43- 
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‘Family size 


Supplemental Affidavit of Rene H. Reixach, 
sworn to September 24, 1975 correcting and 
updating comparison of medical assistance 
exempt income levels and public assistance 
grants including maximum shelter allowances 
Clinton, Dutchess, Erie, Essex, Monroe, Niagara, Oneida, Orange, 
Rockland, Steuben, Suffolk, Tompkins, Ulster and Wayne Counties 
(Stipulation dated September 9, 1975, 93(a)). Accordingly, the 
analyses heretofore made have been redone. 
3. As was the cise with the prior analyses, to which: 

the Court is referred for the methodology thereof, I have 
analyzed the total public assistance allowances, by county, fam- | 
ily size and housing arrangements (heat included in rent or not) ! 
and compared them with the challenged medical assistance allow- 
ances. Since the motions now pending before the Court will not 
be finally submitted until October: I,, 1975, I have based beanie 
analyses on the increased medical assistance allowances which will 
be effective on October 1, 1975, pursuant to Chs. 480 and 481 of 
the 1975 New York Session Laws as well as on the rent schedules | 
which the defendant State Commissioner Stephen Berger has promul- | 
gated to be effective October 1, 1975 (see N.Y. Times, Sept. 8, | 
1975). Copies of those rent schedules are annexed as exhibits | 
hereto, and are the same as those annexed to my supplemental class 
action affidavit of August 27, 1975. The amended medical assis- | 
tance income aliowances used for these calculations év-e as -i 
follows: 

1 2 3 4 5 6 7 8 
Annual income $2739 3800 4200 5000 5800 6500 7400 8100 
Monthly income 2 
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Supplemental Affidavit of Rene H. Reixach, 
sworn to September 24, 1975 correcting and 
updating comoarison of medical assistance 
exerpt income levels and public assistance 
grants including maximum shelter -allowances 


4, Under the new rent schedu’ s the dis- epancies 
which once existed between rent maximums for dwellings with heat 
included in the rent and those with heat paid separately will be 
eliminated. Still, however, based on family size, there will 
exist three categories of? counties, those in which the medical 
assistance allowances always exceed the maximum public assistance 
allowance, those where the medical assistance allowance exceeds 
the public assistance maximum at some family sizes, and those 
where the medical assistance allowance never exceeds the public 


assistanc: maximunz. 


ee EE SS ce ee © 


5. first category, where the medical ass. .- 


tance allowance always exceeds tlie public assistance allowance, | 


there are 20 counties, namely Cattaraugus, Cayuga, Chautauqua, 
Clinton, Delaware, Essex, Fulton, Hamilton, Jefferson, Lewis, | 
Livingston, Montgomery, Niagara, Orleans, Rensselaer, ET 
Washington, Wyoming, anc Yates. Persons residing in those coun- | 
ties will be outside the class since they cannot be allowed a | 
medical assistance income allowance which is below the enritian 
public assistance allowance. 

6. In the second category, where the medical assis- 
tance allowance can exceed the public assistance allowance at 
some family sizes, there are 29 counties, namely Albany, Allegany 


Broome, Chemung, Chenango, Columbia, Cortland, Dutchess, Erie, 


Franklin, Genesee, Greene, Madison, Monroe, Oneida, Onondaga, 


Sooo eee ee ee eee 


Ontario, Oswego, Otsego, St. Lawrence, Saratoga, Schenectady, 


ee ee A RT SE 


—————— ee 
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f no. 5 for May, 1975, issued September 8, 1975. It shows that there 


Supplemental Affidavit of Rene H. Reixach, 
sworn to September 24, 1975 correcting and 
updating comparison of medical assistance 
exempt income levels and public assistance 
grants including maximum shelter allowances 


Schoharie, Schuyler, Seneca, Steuben, Tompkins, Ulster and Wayne. 


In eight (8) of those counties, namely Broome, Cortland, Dutchess, 
Monroe, Onondaga, Saratoga, Tompkins and Ulster, the problem 
raised herein can exist at all family sizes except one and two 
person families; in Albany County the problem can exist at all 
family sizes except seven or eight. In those nine (9) counties 
the problem thus affects most family sizes and persons in such 
families could be in the class. In another ten (10) counties, 
on the other hand, the problem can exist at Only one or two fam- 
ily sizes and for most people the medical assistance allowances ; 
exceed the public assistance maxina so they could not be in the | 
Class. Those ten counties whcce residents largely must be out- 
side the class are allegany, Chemung, Chenango, Franklin, Greene, 
Oneida, Oswego, St. Lawrence, Schenectady, and Seneca. 

7. In another eight (8) counties, plus all of New 
York City, the problem can exist, and hence class membership can 
exist, at all family sizes. In addition to New York City the ! 
problem can occur at all family sizes in Herkimer, Nassau, Orange ,. 
Putnam, Rockland, Suffolk, Sullivan and ‘iestchester Counties | 
(essentially suburbe: New York City). 

8. Also annexed hereto is the most recently pub- 


lished tabulation of numbers of non-public assistance recipients 


| Of medical assistance, contained in "Social Statistic." published ,; 


by the New York State Department of Social Services, volume 37; 


| 
were in May, 1975, 197,937 such persons in New York State. In New 


Sapplemental Afficavit of Rene H. Reixach, 
sworn to September 24, 1975 correcting and 
updating comparison of medical assis -ance 
exempt income levels and public assistance 
grants including maximum shelter allowances 


| 

| 

! 
York City and the eight counties where class membership can wine 
av all levels of family size there were 106,407 recipients, or 
53.76% of the statewide total; in the twenty (20) counties where : 
the problem can never arise, however, there were only 22,172 
recipients, a mere 11.20% of the statewide total. 

9. The size of the gap in the counties where the 
problem herein can occur at all family sizes is great. The maxi- 
mum discrepancy exists for a family of eight in Westchester County, 
where the gap is $246.00 per month; in Rockland County, where the 
plaintiffs reside, the eight person gap is $234.00 per month. 

The gap is also large atc family sizes. For example, in 
Nassau, Rockland, Suffolk and Westchester Counties it exceeds 
$100.00 per month for all family sizes of three or more. The 
existence of such sizeable differentials between the public assis 
tance and medical assistance schedules in such. populous areas 


demonstrates that this problem indeed affects a sizeable class. 


| 
| 
: 
| 
| 
| 


10. The existence of this three tiered system also 
demonstrates that the present schedules violate equal protection, 
for medical assistance recipients are allowed to live above or 
below the public assistance level sclely on thc Vasis of their 
county of residence, family size, and shelter costs. 

WHEREFORE, deponent respectfully prays that the plain- | 
tiffs' motiors be granted and the defendant's be denied. | 

' RENE mee Wk 


Sworn to bef-~e me, this 


’ 
| 
[ 
K. WADE EATON ' 
Notary Public in the State of New York 

MONROE COUNT’’, N. Y. 
Cammission Expires March 30, 197,.C 
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to take effect October 1, 
Reixach affidavit of September 24 
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ALLOUANCES WITHOUT HEAT 
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Maximum monthly shelter allowances (provosed 
to take effect October 1, 1975), Exhibit to 
Reixach affidavit of September 24 


LOCaL saeise warmers MOMTMIY SGELIGR ALLOWANCES WITH HEAT 


By Faxily Size 


2 2 3 4 5 & Zz 

Albay 138 179 187 169 191 193 
Alezgary 110 153 162 165 167 171 
Brocze 129 181 192 195 197 215 
Crtereug:s g2 133 ug ‘iz 154 158 
Cayuga 97 134 150 159 170 17% 
Chaste:qua 85 iss 117 118 125 132 
Cham z 101 UW, 157 162 185 197 
Coenango 25 U3 154 187 167 173 
Clixtsa e <3 RIAN 151 153 1538 
Columbia 12 1 UU! 185 188 192 
Cortland lu 155 195 210 216 220 
Delavsare 191 _ 3 15 158 162 
Dutchess 131 233 195 208 211 215 
Bie 121 159 164 169 170 172 
Essex 2 199 163 166 167 
Frecclin 5 135 160 164 167 168 
Pultoa 105 145 15% 1599 161 165 
Genasee 5 155 156 169 172 1% 
Greene 107 - 143 160 163 166 170 
Ex-ilton i) 137 154 162 173 160 
Eericiser 43 192 203 205 203 212 
Jeflersr- 81 123 135 ws 158 168 
lexis B 131 us iz 1% 175 
Livingst a % 153 43 us 49 153 
Vasison R77 172 183 iss - 1s3 192 
bo=rece 131 121 192 195 204, 208 
Mootgomery 9 137 148 153 155 159 
Fassm 160 233 293 316 - 332 383 
Rew Yerk City Ls 19 218 226 249 303 
Niagara 101 335 uw 153 155 
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Charts for local social services districts, Exhihit to 


Reixach affidavit of September 24. 
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Charts for local social services districts, Fxhibit to 
Reixach affidavit of September 24. 
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Charts for local social services districts, Exhibit to 
Reixach affidavit of September 24. 
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Charts for local social services districts, Exhibit to 
Reixach affidavit of September 24. 
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Charts for local social services districts, Exhibit to 
Reixach affidavit of September 24. 
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Charts for local social services districts, Exhibit to 


Reixach affidavit of September 24 
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Charts for local social services districts, Fxhibit to 
Reixach affidavit of September 24. 
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Rent w/o heat + Fuel (12 mo.) = Shelter Rent w/heat 
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Charts for local social services districts, Exhibit 
Reixach affidavit of September 24. 
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Charts for local social services districts, Fxhibit to 
Reixach affidavit of September 24. 


Cliwton COUNTY 


(1) (2) (3, (4) 
No. Peisons Rent w/o heat + Fuel (12 mo.) = Shelter Rent w/heat 


| | 


combine $2 32 


2 
oe Le 


i 
ui 


a 
3 

“1 

c 

£ 

ca 

5 a 
4 


43 54 bar (\5)) fis)’ 


p 


2 
Ww 
ec 
i 
uw 
oe 


Circle all cases where col. 3 or col. 4 is less than col. 5 


—-/SE- 


Charts for local social services districts, Fxhibit to 
xa sffidavit of September 24. 
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Charts for local social services districts, Exhibit 
Reixach affidavit of September 24. 
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Charts for local social services districts, Exhibit 
Reixach affidavit of September 24 
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Charts for local social services districts, Fxhibit to 
PReixach affidavit of Sentember 24. 
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Charts for local social services districts, Exhibit to 
Reixach affidavit of September 24 
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Charts for local social services districts, Exhibit to 
Reixach affidavit of September 24. 
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Charts for local social services districts, 


Exhibit to 
Reixach affidavit of September 24 
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Charts for local social services districts, Exhibit to 
Peixach affidavit of Sepiember 24. 
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Charts for local social services districts, Exhibit to 
Reixach affidavit of September 24. 
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Charts for local social services districts, Exhibit to 
Reixach affidavit of September 24. 
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Charts for local social services districts, Exhibit to 
Reixach affidavit of September 24. 
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Charts for local social services districts, Exhibit to 
Reixach affidavit of September 24. 
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Charts for local social services districts, Exhibit to 
Reixach affidavit of September 24. 
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Charts for local social service- districts, Exhibit to 


Reixach affidavit of September 24. 


2a) sx COUNTY 


2 
. Persons Rent w/o heat + Puel (12 mo. . 


~ 


1 
z 
J) 


(4) (5) 
Rent w/heat MA-PA 
“ttf- 
. 9 13) 
Pima 4 “4 
a oe a 
C3!) S50 
“$59 


w 
fa) 
wW 
103] 
> 


VN) 64 


Circle all cases where col. 3 or col. 


tte" 


( p( 
fe) p' 


7 
Be 
eRe fag 


oT 


4 is less than col. 5 


Charts for loval social services districts, Fxhibit to 
Reixach affidavit of September 24 
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Charts for local social services districts, Exhibit to 
Reixach affidavit of September 24. 


Mad leon COUNTY 
(1) (2) (3) (4) 
Rent w/o heat + Fuel (12 mo.) Shelter Rent w/heat 


Circle all cases where col. 3 or col. 4 is less than col. 5 
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Charts for local social services districts, Exhibit to 
Reixach affidavit of September 24. 
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No. Persons Rent w/o heat + Fuel (12 mo.) = Shelter Rent w/heat Mae 
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Charts for local social services districts, Exhibit to 
Reixach affidavit of September 24. 
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Rent w/o heat + Fuel (12 mo.) = Shelter 
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Circle all cases where col. 3 or col. 


a i a 


(4) 
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Charts for local social services districts, Exhibit 
Reixach affidavit of Septeinber 24. 


Nassau COUNTY 
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Charts for local social services districts, Exhibit to 
Reixach affidavit of September 24. 


Wenvorkoey COUNTY 


(1) (3) (4) 


(2) 
No. Persons Rent w/o heat + Fuel (12 mo.) = Shelter Rent w/heat 
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Circle all cases where coli. 3 or col. 4 is less than col. 5 
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Charts for local social services districts, Exhibit to 
Reixach affidavit of September 24. 


Witee ct Coe COUNTY 


(2) (2) (3) (4) 
No. Persons Rent w/o heat + Fuel (12 mo.) # Shelter Rent w/heat 
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Circle all cases where col. 3 or col. 4 is less than col. 5 
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Charts for local social services districts, Exhibit to 
Reixach affidavit of September 24. 


Drei cha COUNTY 


(1) (2) (3) (4) 
Rent w/o heat + Fuel (12 mo.) # Shelter Rent w/heat 
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Circle all cases wheve col. 3 or col. 4 is less than col. 5 
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Charts for local social services districts, Exhibit to 
Reixach affidavit of September 24. 
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(1) (2) (3) (4) 
No. Persons Rent w/o heat + Fuel (12 mo. Shelter Rent w/heat 


Circle all cases where col. 3 or col. 4 is less than col. 
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Charts for local social services districts, Exhibit to 
Reixach affidavit of September 24. 
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Charts for local social services districts, Fxhibit to 
Reixach affidavit of September 24 


Otanec COUNTY 
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Charts for local social services districts, Exhibit to 
Reixach affidavit of September 24. 


Qyeleans COUNTY 


(1) (2) (3) (4) (5) 
No. Persons Rent w/o heat + Fuel (12 mo.) »s Shelter Rent w/heat MA=-PA 
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Circle all cases where col. 3 or col. 4 is less than col. 5 
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Charts for local social services districts, Exhibit to 
Reixach affidavit of September 24. 
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Persons Rent w/o heat + Fuel (12 mo. a Shelter Rent w/heat 
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Charts for local social services districts, Exhibit to 
Reixach affidavit of Septem>er 24. 
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(1) (2) (3) (4) (5) 
Hent w/o heat + Fuel (12 mo.) # Shelter Rent w/heat MA-PA 


Circle all cases where col. 3 or col. 4 is less than col. 5 
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Charts for local social services districts, Exhibit to 
Reixach affidavit of September 24. 


Put wore COUNTY 
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. Persons Rent w/o heat + Fuel (12 mo.) Shelter Rent w/heat 
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Charts for local social services districts, Exhibit to 
Peixach affidavit of September 24. 


Den saciaer COUNTY 


(1) (2) (3) (4) (5) 
Rent w/o heat + Puel (12 mo.) » Shelter Rent w/heat MA=-PA 
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“warts for local social services districts, Exhibit to 


Reixach affiiavit of September 24. 
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Charts for local social services districts, Exhibit to 
Reixach affidavit of September 24. 


Sd. busergace, COUNTY 


(4) 
Rent w/heat 


é) 


Circle all cases wnere col. 3 or col. 4 1s less than col. 5 


a ed 


Charts for local social services districts, Exhibit to 
Reixach affidavit of September 24. 
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Reixach affidavit of September 24. 
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Charts for local social services districts, Exhibit to 
Reixach affidavit of September 24. 


Sclwohccie, COUNTY 
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Charts for local social services districts, Exhibit to 
Reixach affidavit of September 24 
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Charts for local social services districts, Exhibit to 
Reixach affidavit of September 24. 


Son26cm COUNTY 
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Charts for local social services districts, Exhibit to 
Reixach affidavit of September 24. 


Sreurber COUNTY 
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do. Persons Rent w/o heat + Puel (12 mo.) =» Shelter Rent w/heat 
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Charts for local social services districts, Exhibit to 
Reixach affidavit of September 24. 
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Rent w/o heat + Fuel (12 mo.) s Shelter Rent w/heat 
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Charts for local social services districts, Exhibit to 
Reixach affidavit of September 24. 
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Charts for local social services districts, Exhibit to 
Peixach affidavit of September 74. 


Taan COUNTY 
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Charts for local social services districts, Exhibit to 
Reixach affidavit of September 24. 
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Charts for local social services districts, Exhibit to 
Reixach affidavit of September 24 
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Charts for local social services districts, Exhibit to 
Reixach affidavit of September 24. 
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Charts for local social services districts, Exhibit to 
Reixach affidavit of September 24. 
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Charrs for local social services districts, Exhibit to 
Poaixacn affidavit of September 24. 
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Charts for local social services districts, Exhibit to 
Reixach affidavit of September 24. 
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Charts for local social services districts, Exhibit to 
Reixach affidavit of September 24. 
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Charts for local social services districts, Fxhibit to 
Reixach affidavit of September 24. 
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Table Showing Number of Medical Assistance 
Recipients and Expenditures in New York 
State, Exhibit to Peixach affidavit of 


September 24. 


Sereflictaries, expercitures a:d average payment, dy social services district 


May 1775 


areata eieaeetateeestienehasonsaanstsennyiinssesensntbaesysssoriesinisaianinimsingloinhssueinsdiecsics, 


Social serices veneliciaries 


sia tat Sad3istence 


| 
and Mecical | 
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Sew Tork State | 1,255,627 1,917,682 | 
. 
Mew York lity | om , S29 . 1,49 
| 
Ras: of S:at2 | 413,770 | 235,75 
! 
Eris 0,077 | 31,737 
H 26,345 } 2,052 
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} a 
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Livingston 1,176 
Madison ' 1,582 
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Niagara 3,642 
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Ontaz3 819 
Crangs 4,474 
Orieass | 1,182 
Oxeazo | 3,212 
Crseg3 | 1,430 
Petras } 710 
Pansselaer 3,723 
Pocklaré 4,290 
St. Lawrence 4,019 
Saretoge } 1,340 
Schenectady ' | 3,043 
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Seayler 73? 156 
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73,458,823 


| Medical 
expenditures Res ie 
oe Oty bensficiary 
197,937 $25,619,800 3202.64 
67,940 173,130,977 24.00 


177.47 


Large Usten Counties | 228,335 | 170,413 | BLD 195,108 182.21 


UikeaS 
177.98 
293.76 
163.14 
180,19 
153.42 


171.61 
Bale 
118.40 
157.66 
129.33 
151.07 
193.4 
156.44 
117.32 
102.43 
1.99.66 
101.86 
17.43 
239.m% 
443.73 
123.2 
181.42 
179.89 
22a. 
99.a. 
U1.59 
160.40 
1n.2 
165.02 
150.5% 
216.62 
277.59 
137.19 
2292 
20.9% 
124.56 
127.47 
172.56 
210.26 
163.97 
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Affidavit of Eleanor A. Sochocki, NYSDSS Program 
: Specialist, sworn to October 3, 1975, in 
opposition to class action determination. 


wa L—+- “NITED STATES DISTRICT COURT 


\ { SOUTHERN DISTRICT OF NEW YORK 


EEE 
MARION AITCHISW, et ale, 


+ tT 


' Plaintiffs, 
: 75 Cive 1224 \ 
-vs- MOF 
: i 
ABE LAVINE, et al., AFFIDAVIT 
Defendants. 


+ 
. 


a 


STATE DF NEW YORK ) ss3 
COUNTY OF ALBANY 


ELEANO2 A. SYCHOTKI, being duly sworn, deposes and says: 
1. I am employed by the New Yor State Department af Social 
s Services, 1450 Western Avenue, Albany, New York, in the position of Principal 
Social Services Frogram Specialist, Division of Income “Maintenance. This 
affidavit is prepared in opposition to plaintiff's motion for class action 
status in the above captioned case. 
2. Rene H. Reixach's Supplemental Affadivit for plaintiff, dated 
September 24, 1975, contains two shelter allowance schedules and 58 charts 
based in part on those shelter allowance schedules. These schedules are not 
accurate for one person households. The schedules used by ‘tr. Reixach were 
the proposed shelter allowance schedules at one time, but never went into 
ee ‘effect. The schedules that actually went into effect on October 1, 1975 are 


attached hereto as Exhibit A. In all districts the actual shelter allowance 


- that all calculations based on the incorrect schedules are also incorrect. 


for one person households exceeds the figures used by Mr. Reixach. It follows 
| 
i 


7a ale ae 


Ae Sochocki 


Sworn to before me this | 
‘Bed day of October, 1975 t 
| 


tN, Ng 
NOTARY PUBLICS 


THOMAS ©, LUKRAY ( 


totary Peon or the St te ae ew 
Qeaied im Oa 4 County WG i 
My 269% 23100 Lapires pts. $0. 14 = 


tie ene te tee 2 ne ete eee 6d ate 


Oowances, as 


Ce ee ee ee er eee 


LO EPI OS T I ERE Re Dy De ee Oe gE a 
‘ , . CAE, 78 AD 
& |. en ~ — a 
' 
| ee 
. . we Te yee ov ‘Soon dtwere) Tet aeran Wr ynram 
LOCAL ASEI.CY MASINUM MONTHLY SHELTER ALLOWANCES WIT] ISAT 


By Family Sice 


Albany 14,3 171 179 187 1&9 191 193 195 
Allegany 113 141 151 162 165 167 i71 175 
Bross. 136 =: «165 -1S1 192 195 197 215 219 
Catt arcugis ol, 119 138 149 152 5), 158 142 
109 125 13 1° 159 170 174, 183 

83 104 111 122 125 39 39 191 


Coluchia 130 161 170 1 125 1&8 192 195 
Cortland 127 15 165 196 210 216 220 230 
Nelaiare / 103 30 142 153 i 153 162 171 
Datchess + 99s 157 183 195 208 211 215 218 
Eric 126 153 159 16h 169 170 172 173 
Essex ' 104, 33 112 159 163 164 167 177 
Franiclin i 101 126 135 160 164, - 167 168 177 
3 Fulton a 110 135 14,5 14 159 161 165 169 
.” Ganegee 119 147 15% 146 169 172 176 231, 
“\: , Greene ; 110 137 148 160 163 166 170 176 
|* Hamilton : 8&8 113 137 154 142 173 160 199 
| + Herlcimer 14,7 182 192 203 205 208 212 216 
Jefferson 81 105 123 135 14,8 153 168 1&2 
Lewis — 120 451 . 14,6 182 1% 175 - 16 
_ Livingsten o 174, 133 143 115 U9 ° 19 1% 
Madison 130 162 172 1g 135 163 192 195 
Monroe 136 165 181 192 195 201, 208 221 
Montgomery 101 127 13'7 11,8 1533 155 ° 199 196 
Nassau 169 203 258 293 316 332 383 L08 
New Yor City 152 183 19), 218 226 219 303 317 
Niagara 104, 526 135 14,1 153 155 19 199 
Oncida 101 128 145 157. 16 79 195 - 199 
Onondaga 128 153 147 177 193 215 219 223 
Ontario 128 159 172 182 185 199 203 205 
Crange 149 160 206 217 220 23 * 236 239 ; 
Orleans 105 129 141 151 15), 157 175 178 
Oswego 101 12), 145 155. 168 176 185 1&8 
Obsego 121 151 - “161 172 175 177 181 19/, 


Putin 14,0 172 205 215 218 264, 268 272 
Rensselaer p 

St. Levrence : 
Sarat, oga 129 160 179 197 207 209 213 217 
‘ Ochcnectady . 109 131 139 113 161 18); 1¢4 197 
Schoharie 


Viarren 
YWashingsen 


Wayne 


Westchester 


Viyoming 
Yates 


Maximum onthly shelter allowances, as 
promulgated October 1, 1975, Exhibit A 
to Sochocki affidavit 


1975 


altar 


Sars yee Stamt}tar Sk 
Local /gency Maxirum Nonthly 9 


PM Sun = 
reh 


Oo 


Maximum monthly shelter allowances, as 
promulgated October 1, 1975, Exhibit A 
to Sochocki affidavit 


Maximum monthly shelter allowances, as 
promulgated Octobex 1, 1975, Fxhibit A 
to Sochocki affidavit 


liter Allowances Without 


By Fanily Size 


| j 3 I 5 6 i heey 

Soneca &5 10 101 101 104 104 107 157 
Stouben 79 95 115 115 115 116 116 132 
Suffol 185 221, 21), 263 275 282 283 313 
Sollive: 120 2. 161 169 183 204, 204 204, 

Ticza 67 €2 95 95 95 95 9 9 
Gemeins 103 139 137 141 11,6 163 163 18/, 

‘Uictes 109 131 135 110 14,2 152 15 5 
Warren &2 57 93 109 109 109 1iC 111 
Washin-ten &5 109 109 100 105 104 10% 114 

YWaeme 94 116 116 116 116 116 116 116 

- Wostohestor 155 185 226 232 267 207 3L8 Lon 
Vyernine &2 97 8 93 106 105 110 111 

& Yates é4 75 80 £0 0 2) 9) 80 


‘ sworn to October. 15, 1975 


Supplemental Affidavit of Rene H. " Reixach, 


i, UNITED STATES DISTRICT COURT 
|} SOUTHERN DISTRICT OF NEW YORK 


‘ MARION AITCHISON, et al. 


f 75 Civ. 1224 


i Plaintiffs, : MEF 

! -Vvs- : 

: SUPPLEMENTAL 
STEPHEN BERGER, et al., : AFFIDAVIT 


Defendants. 


| STATE OF NEW YORK) __ 
COUNTY OF MONROE ) $5: 


RENE H. REIXACH, being duly sworn, deposes and 
says: 
1. I ama member of the Bar of this Court and one! 
I of the attorneys for the plaintiffs herein; I make this affidavit 
| ¢0 further supplement my supplemental affidavit dated September 


24, 1975 analyzing the scope of the discrepancy between the public 


assistance maximum allowances and the medical assistance allowances 


2. On October 1, 1975, I received a copy of New 


| 

| 

| cor the 58 social services districts in New York City. | 
| | 
| York Department of Social Services administrative letters nos. 


175 ADM-98 and 98A, dated September 12, 1975 and September 18, 1975 


; Annexed hereto as Exhibits A-l through A-4 are the rent schedules 


i 

| finally promulgated by the defendant Stephen Berger. For one per-! 
| oan families the figures are in many counties slightly higher than 
! 


tney were in the rent schedule annexed to my September 24, 1975 


; Supplemental affidavit, which was obtained from that defendant's 


| 
| 
| 
| 
{ | 


-—— - - - - —_ — te. oo ee 


Supplemental Aff wit of Pene H. Reixach, 
sworn to October’ . 1975 


own submission to this Court in Nero v. Lavine, 75 Civ. 1024 (see 
Supplemental Class Action Affidavit dated August 27, 1975, 196). 


« 


Additionally, those rent schedules were further modified by the 


increases shown in Administrative Letter 75 ADM-98A, a copy of 
which is annexed as Exhibit 3. 


3. Rather than again recomputing the charts for 


| 

| the 58 social services districts ich have heretofore been sub- 

| mitted three times, I have sizply analyzed the effects of these 

| increases to see if they change the categorization by county set 
forth in my prior supplemental affidavit. They do not, except to 

| increase the class size. 

4, In Broome County the $129 maximum monthly shel- 
ter allowance for one person is now $136, so that some one person 
families will ow be class members if «. ir shelter grant would b 
between $131 and $136. Likewise in Dutchess and Monroe Counties, 
where the old maximum of 3131 was just at the borderline of class 


eligibility the new $136 figure will make certain one person fam- 


ilies class members. In Ulster County the old $127 maximum is no 


| 
} 
| 
| 
| 
| 
| $131, right at the borderline of class membership but Single per- 
| sons will be out of the class. Elsewhere, while the new schedule 
may affect the numbers of class members (only by increasing them) 
they do not affect the category in which the single person family 
falls. Even in the four counties enumerated the categorization o 
| the county will stay the same; each is still one of the 29 where 


| the medical assistance allowance can exceed the public assistance 


allowance at some family sizes. 


“a 


I - mats 
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Supplemental. Affidavit of Rene H. Reixach, 


sworn to October 15, 1975 


5. While these schedules have obviously been in 
considerable flux, the submissions of the Commissioner, such as 
|; the most recent Affidavit of Eleanor A. Sochocki, sworn to 


October 3, 1975, have added little to clarifying the scope of the 


; Class by simply asserting that prior submissions are "incorrect." | 
| While the most up-to-date information is obviously in the hands 
; of the Commissioner, we shall further attempt to correctly state 
| the contours of the class by noting yet another relevant change, 


which the Commissioner has so far ignored. Insofar as there have 


explicate in full along with their effect on the contours of th 


class, if any. 


| 
i 
been any further changes we leave them to the Commissioner to | 
| 


Ps 


6. Based upon information received in conjunction 


with a state court case in which my office is participating 


' 
! 
| (Ciulla v. Lavine (Sup. Ct. Monroe Co.)), copies of which are 


annexed as Exhibits c-l through C-7, it appears that Commissioner 


Berger has created split fuel schedules, one for natural cas heat 


and the other .or all cther sources of heat. This change has 


Niagara, Rensselaer, and Schenectady. * 


| 
| resulted in an increase in the fuel allowance for non-gas users 
} 


in seven counties, namely Albany, Chautauqua, Erie, Monroe, 
| 
| 


* In the course of my review of these schedules it also came to 
my attention that the $21 fuel allowance shown in prior affi- 
|; Gavits for Seneca County single person families should be $22; 
that does not result in any material change in that county. 


Supplemental Affidavit of Pene H. Reixach, 
sworn to October 15, 1975 ; 


7. The effects of these increases are to further | 
increase the scope of the class. In Albany County the increases 
are sufficient to oring some persons in families of 7 or 8 who 
heat with gas into the class; previously the maximum rent allow- 


ance plus fuel allowance was not high enough for them to be class 


be in the class after the increase. Those two counties thus move 


| 
members. In Monroe County 1 and 2 person families can likewise 


from the category of twenty-nine (29) counties where class member 
ship could exist at only some family sizes to those where it can 
exist at ajl family sizes, so that the latter category is expanded! 
to include ten (10) counties plus New York City. Niagare County, | 
| in turn, moves from the category of counties where class member- 
| Ship is never possible to ti.e category where it is possible at 
; some family sizes (namely families of three or more). After those 
adjustments the category where class membership is rever possible ' 
has nineteen (19) counties and the category where class membership 
is possible but not at all family sizes has twenty-eight (28) 
counties. In Schenectady County the family sizes at which class 
membership is impossible shrinks to families of 1, 2 and 4; and 
in Erie County class membership remains impossible only for fam- 
ilies of 8. 
8. As we have demonstrated, such increases only 
serve to increase the scope of the class. Likewise the seemingly 
ceaseless series of changes further undercuts the Commissioner's 


| contention: that his medical assistance allowances are averages; 


Supplemental Affidavit of Rene H. Reixach, 
sworn to October 15, 1975 ’ 


' 
certainly for the last several months no one, including apparently 
the Commissioner, could have been in a position to compute such 


averages. 


ter 


WHEREFORE, your deponent prays that the relief, 


including class action status, prayed for by the plaintiffs be 


a ee ae 


RENE H. REIXACH 


granted. 


i Sworn to before me this 


| 15g 


| 
| 


K. WADE EATON 
Notary Public in the State of New York 
MONROE COUNTY, N, Y, 
Commission Expires March 30, 19.7 


Monthly Maximum Shélter Allowances, 
effective October 15, 1975, Exhibit A to 
Reixach affidavit ofofetober 15 
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LOCAL AGENCY MAXIM MONTHIY SHELTER ALLOWANCES WLTHOUT HEAT 


SSERerr. uw 


Drichess 
Erie 
Essex 
Frenklin 
ton 
Genesee 
Greens 
Ha=itton 
Herkimer 
Jeiferson 
lewis 
Livingston 
Madison 
Momrce 
Monvgouery 
Nassau 
New York City 
Megara 
msida 
Cnondaga 
Ontario 
Crange 
Orleans 
Os¥ago 
Otsego 
Putnem . 
Rensselaer 
Rockland 
Si. Lawrence 
Szratoga 
Schenectady 
Schoharie 
Scraryler 


Monthly Maximum Shelter ‘Allowances, 
effective October 15, 1975, Exhibit A to 


Reixach affidavit of October 15 oe 
1975 
Local Agency Maximun Monthly Shelter Allowances Without Heat (Con't)} 
7 2 Z aa 

Sens &3 191 191 101 106 106 107 157 
ae 73 95 415.115 115 116 116 132 
Suffolk 10 22h 2b 263 4275 «282 28 3313 
Ss11ivan 202 «Us 141 169 183 20h, 20h 204 
Tioga 67 &2 95 95 95 95 99 99 
Torn/cins 103 130 137 U1 1,6 163 163 18), 
Ulster 109 131 135 140 142 158 158 159 
Werren ee) 97 98 100 100 100 110 111 
Washington $3 i 100 100 105 106 106 114 
Weyns 96 8=«:126 116 116 116 116 116 116 
Yestchester 155 5 22% 232 287 «287 3h8 400 
Wyoming £0 97 98 98 106 106 110 111 
Yates 62 75 €0 80 80 80 80 80 

H 
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Monthly Maximum Shelter Allowances, 
effective October 15, 1975, Exhibit A to 
Reixach affidavit of October 15 


LOCAL PGEnce MAZRSY MONTE S: 2 ALLOWANCES WITH HEAT 


a>, 2 
=f - 


Albary 
Allegany 
Broome 
Catteraugus 
Cayuga 
Chautencua 

- Chemung 
Crenengo 
Clinton 
Columbia 
Cortland 
Delaware 
Datchess 
frie 

. Essex 
Frenklin 

Jton 

Genesee 
Greens 
Fes lton 
Herkiner 
Jefferson 
Lewis 
Livingston 
Madison 
Monroe 
Montgomery 
Nassau ' 
New York City _ 
Megara 
Oneida 
Cnondaga 
O=xtario 
Orange 
Crleans 
Oswego ' 
Otsego 
Putnen 
Rensselaer 
Rockland 
S. Lawrence 
Saratoga 
Schenectady 
Schoharie 
Scharyler 
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ben 
14 nitivyen 
Tosa 
Te=picins 
Ulster 
Warren 
Washin 1gv0n 
Wayne 
wesschkester 
Wyoming 
Yates 


Sene2 
Stew’ 
S52 FF 
Sy] 


Monthly Maximum Shelter Allow- ces, 


effective October 15, 
Reixach affidavit of October 15 


1975, Exhibit A to 


Administretive Letter No. 75 AD’-98A correcting 
computational error in monthly maximum shelter 
allowances for single prison households, 
Exhibit B to Peixach affidavit of October 15. 


STA *E OF NEW YORK 


DEPARTMENT OF SOCIAL SERVICES 
1459 @ ESTERS AVENUE 
4.2847, wie vor 12293 


October 1, 1975 
ADMINISTRATIVE LETTES : 
TRANSMITTAL NO. 75 ADM~98A 
vo: Commissioners cf CATE: Sent, 18, 1975 
sussect: Correction of 75 : 

Revised Snelier Allcw 

Policy and Schecule 
GistmipuTion: ALL Public Assistance Staff 

All Accounting Sat? 

All Medical Assistance Staff 


Transmittal No. 75 ADM4-33 comteined a computational error in the maximum 
shelter allowances for a ons-cerson household in sixteen social services dis~ 
tricts, In each case correction of this error results in an increase in the 
maximum allowable rent for this household size. 


Ths corrected maximim allowances for single-person households are: 
District Without H With Heat 


New York City 
Broome 
Chemung 
Cortland 
Franklin 
Fulton 
Nassau 
Orange 
Orleans 
Oswego 
Rockland 
Seneca 
Warren 
Washington 
Wyoming 
Yates 


Please make the appropriate changes on the schedules attached to 75 ADM-98. 
FILING REFES ; 
Prev. Comme. ept. Reg. 
75 ach~98 52.3(a) 
Bullstin Re’ 

Be. 134 


FORM DSS-296 (3/74) 
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Monthly Allowances for Natural Gas and 
other Fuel promulgated October 1, 1975, 
Exhibit C to Reixach affidavit of 
October 15 


STATE OF NEW YORK ’ " 1 NA, 
DEPARTMENT OF SOCIAL SERVICES ee 


1459 WESTERN AVENUE » ALBANY 12243 


STEPHEN BERGER 


C ommmissioner 


September 18, 1975 


RECEIVED 


Paul Harrison 


Assistant Attorney General SEP 22 1975 
Derartment of Law 
f s i 
300 Terminal Building DEPARTMENT 9F LA 
ROCHESTER OFFICE 


65 Broad Street 
Rochester, New York 14614 


Re: Ciulla v. Lavine 


Dear Mr. Harrison: 


Enclosed is.the New York State Lepariment of Social Services’ proposed re- 
vision of 18 NYCRR 352.5(a). The proposal creates tio fuel schedules: one for 
natural gas and the other for fuels other than natural gas. The schedules have 
been distributed to the various county social services districts for comment. Bar- 
ring unforeseen developments, the proposal will be filed by October l, 1975 and 
in effect October 1, 1975. 


Please note that Chautaucua County does not appear in Schedule SA-6a-. It 
should appear with the group beginning with Albany County. 


Sincerely, 


Clifford Royael 
Director, Litigation Bureau 


me hom W 
| bn Wik 
by: Johr Wiley 
Assistant Attorney 


Tii/rbd 
Enc. 


Monthly Allowances ,for Nat : 
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DI2Tean7T OF SOCIAL S=ExvICes 

ALBANY, MEd YORK . 

Pursuant to the provisions of Sections 20 and 34 of the Social Services Lau, 
I, Stephen Berger, Commissioner of Social Services, do hereby amend in part, as 


hereinefter indicated, Section 352.5 of the Official Regulations of the State 


Department of Social Services, being Chapter II of Title 18 NYCRR, effective 


Octover 1, 1975. — . . 
Subdivision (2) of section 352.5 is hereby repealed, and a nev subdivision 


(a) is hereby added to read as follows: 


Monthly Allowances for Natural Gas 
other Fuel oe 


8 at Fuel~forheating allowance (2) Each social services cistrict shall 
t prait an allowance for fuel for heating when it is not includec in the cost of 
shelter in accordance with the aps following schedule. 


Schedule SA-6 a 


Monthly Allowances for Fuel for Ye2tina: Other than Natural Gas 


New York Citv 


# of persons 1 2 3 4 -S 6 7 8+ 
12 month $1623 (Sissi AB 
@ month Ov) a; ee 6366 


Counties of: Essex, Franklin, Eamilton 
Lount: es _o°- ’ 


@ # oF persons 1 2 ; “a “s 6 
| 


7 8+ 
% - 77 86 


12 month $30 43 ws 69 73 


8 month $44 - 64 77 103 109 ‘114 116 129 


Allegany, Broome, Cattaraugus, Chenango, Clinton, Cortland, Dela~are, 
Erie, Fulten, Herkimer, jJeiferson, Lewis, Madison, Montgomery, Oneida, 
Otsego, St. Lawrence, Saratoga, Schoharie, Steuben, Sullivan, Tioga, 


Counties of: 


Warren, Wyoming 2 | 

# of persons 1 . 4 > ,; fe 

’ 42 month _ $25 3 6 6 8 6 & 69 
8 month $s? 52 67 83 88 92 98 - 103 


tchess, Genesee; Greene, 
Orange, Orleans, 
Seneca, Tompkins, 


Counties of: Albany, Cayug2, Chemung, Columbia, Du 
Livingston, Monroe?, Niagara, Cnondaga, Ontario, 

Oswego, Putnam, Rensselaer, Schenectady, Schuyler, 
Ulster, Washington, Wayne, Yates Patt * 


2: 2 3 4 eo iy 7 8+ 
5386 60 63 
94. 


' 


# of persons 
12 month $22 31 49 50 
8 month $33 47 59 74 79 84 89 


Monthly Allowances for t 
other Fuel A for Natural Gas and 
-3>- 


Counties of: Nassau, Rockland, Suffolx, “estchester 
# of persons 2 3 
12 month =~ 27 33 
8 month 
— __ —___ ne 


Schedule SA-6 b , 


Monthly Allovances for Fuel for Heating: Natural Gas : . 


Counties of: Allegany, Cattaraugus, Erie, Steuben, Ylyoming 
# of persons 1 2 Po x” & 7 
. 12. month $13 18 24 29 32 33 35 


8 month 9° 2 (lC CTC CR 


County of: Monroe 
# of persons 
12 month ‘ 36 


8 month . 54 


Counties of: Genesee, Niagara y Chautauqua 
‘# of persons in, Mie. ae 3 4 


12 sonth —: oo 6 


8 month 24 32 39 
‘ : 


Counties of: Albany, Columbia, Onondaga, Oswego, Rensselaer, Schenectad 
Washington 


# of persons 2 : 6 7 8+ 
12 month 38 40 42 


8 month 63 


Monthl; by 
‘a6 ly Allowances for “Natural Gas and 


: on-vw (vu ObtherePuel 


= 


County of: Tioga 
# of persons 
12 month 


8 month 


* County of: Cortland 
# of persons 1 2 
12 month 19 34 


8 month | $20 28 é 50 


Counties of: Fulton, Herkimer, Jefferson, Madison, Montgomery, Oneida, St. Lawrence, 


Saratoga, warren 
# of persons - Cis. a 
12 month 35 


8 month 


County of: Chenango 
# of persons 
12 month 


6 month 


Counties of: Broome, Delaware 
# of persons ~ 
12 month 


8 month 


6 


36 


54 


7 


39 


* 58 


Monthly Allowances for Nat nin 
other Fuel a . ti tural Gas and 
qe 


County of? Orleans 

# of persons 2 St 
12 month = . 45 
S month 67 


* 
- 


Counties of: Cayuga, Chemung, Livingston, Ontario, Otsego, Seneca, Tompkins, 
Wayne, Yates 

# of persons , * 5 : 8+ 

12 month 7 2 MM 40 


8 month 43 . 60 


Counties of: Dutchess, Greene, Orange, Ulster 


# of persons 1 2 3 4 


12 month 238 “t 50 


8 month - «42 62 


County of: Schuyler 
# of persons 1 2 3 
12 month 16 24 


8 month 23 36 


Counties of: Nassau, Suffolk, New York 
# of persons 
12 month 


2 j 
8 month |! 


County of: Westchester 
.# of persons ~ - 5 
12 month 18 4 31 


8 month ' , ” 44 46 
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“_ we -- A%~ Monthly Allowances for, Natural Gas and 


other Fuel ae 
_ 5 - 
County cf: Rockland 
# of persons 1 eS .*~g 4 --) 6 ve 
12 month $10 14 18 23 24 25 27 28 ‘ 
8 month. $15 21 27 35 36 38 40 42 
AS - % : ; 
Dated: ; Signed: 
' 7 : edi ISSIOVER 7 
This is to certify that this is the original 
of an order of the State Department of Social 
Services, made on 
2 anending in part Section 352.5 of the Official 
Regulations of the State Department of Social 
Services, being Title 18, NYCRa. ; 
. er 
5 | 
Dated: . Signed: en 
‘ COMMISSJOFIER & 
' 
* ' 
‘ Pe = 
‘i at 
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Simplified Methods for Determining Needs? 
HEW 1964, Defendant Berger's Exhibit 1. 


by Gladys O. White 
Home Economics Consultant 
Division of Welfare Services 


U.S. DEPARTMENT OF 
HEALTH, EDUCATION, AND WELFARE 


Welfare Adisinistiation 
Bureau of Family Servires 


964 
~23/- 


‘ Simplified Methods for Determining Needs 
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FOREWORD . 


o aa . 


Many State agencies »re concerned ebout conplicated procedures for 
determination of need in the pudlic assistance programs and are seeking 
ways to simplify the process. This document discusses principles of 
simplification of standards for requirements which States may apply in 
their individual State situations. 


When both income and resources must be taken into account, the need 

. . . determination is complex. Therefore, the presentation of cost standards” 
for requirenents and the ways of handling resources under the terms of 
existing laws shovld be as simple as possible. A State may have a very 
Simple method for workers to use in arriving at total requirenents but, 
because of methods of handling resources, a very complicated system of 
determining need. 


The Federal Handbook of Public Assistance Administration suggests 
simplified methods for arriving at net income for employed persons. At 
vest, however, the calculation of each individual's income and resources 
perhaps cannct be quite as simple as the cetermination of requirements 
based on budgetary standards to be used for groups of people. Again, 
programs such as those reaching the age.i, blind, and families with 
dependent children, require different methods of handling income. 


To present individual cost standards by a fair and simplified method, 
certain facts in each State situation must be known. A few of these 
facts and the use to be made of them are discussed in ‘his publication. 


Fred H. Steininger 
Director 

Bureau of Family Services 
Welfare Sdministration 
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Simplified Methods for Determining Needs 


Although several methods of presenting cost stand terds for workers to use 
are available to States, the metnod chosen must be statewide in its 
applica‘ion. It is strongly recormer.ced that, if at all feasible, 
identical cost standards also be used statewide. Any variation in cost 
standards by areas within a State must be justified by facts. 


The following three forms may suggest to States methods which they nay 
use-to simplify the process of determining need. 


Each form is designed to serve all public assistance programs. A common 
standard is used because the basic requirements of all people are the 
same regardless of which program serves them. . <i 


The amount of total requirements should be printed on each form for the 

worker to use as a budget form. Each form also has space for computations 

and verification of income. Instructions are printed on the back of each 

form. h t 0 
Even though cost standards may very by areas, all counties within the 

State -must use the same forn. 

For example, if a State uses fuel cost standards by areas, ce. -s can in- 

cluce these areas in the total requirements. Each form showing different 

total requirements will need to be numbered separately, with the particuler 
areas to which the form applies listed on the back. 


Methods I and IIT (pp. 2 and h) include cost figures for all of the basic 
items of requirements. If a recipient's need for any of these items is 
fully met each month without cost to him, the value to be shown as in- 
come should never be in excess of the amount incluced for the item in 
requirements. Method II (p. 3) differs from Methocs I and III by per- 
mitting the worker to enter the amount of the standard for shelter and 
special needs. 
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Simplified Methods for vetermininag Needs 


ohee 


© + ROABRAe tt 


worker may use tne column appropriate to the number cf persons in tne 
assistance group. 2/ 


I combines cost standerds for sic requirements. 1/ -The 


ay 


The amount of total basic requirements can be printed on the’forh in the 
Space wnere collar marks ervear on the "cumy" form. The form will then 
serve as 2 budget form for the worker to use without having to transfer 
tne figures. This form does MOT provide zor vecial need items. 


‘Method I is applicable when State policies for need determination relate 
only to-a single assistance groin, without consideration of other assist- 
ance grouns in the same household or of ron-needy memcoers of the same 
household. 


RE 


The net monthly income can be computed on tne form and subtracted from 
the total requirements to obtain the amount of the deficit and grant. 


The first column is provided for one adult and is divided by type of 
living arrangement. The cost standards are usually higher for a person 
who lives alone. 

The State should provide an amount (in parentheses under "Children Only"} 
for a-child who coes not live with parents, or whose caretaker is not 
needy--for example, ‘when the child is budgeted only for feod, clothing, 
personal incidentals, and school costs. 


& 
j 


includes clothinr, electricity, food, fuel, nousehold equipment, 
household supplies, me~<:ine-chest Supplies, personal incidentals, 
phone, school costs, shelter, Tansportetion, and water. 
2/ Assistance grcup, as used in this paper,means those persons ina 
* single public assistance program whose requirements are included 
in the determination of need. 
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Simplified Methods for Determining Needs | | 
Date : | 
‘ ; Case Kane 
. Case Numoer | 
METHOD I 
Requirements and Budget Form for OA‘, 4B, AFDC, APTD 1/ "x 
Number of Persons in Assistance Grouo 
Children t 
1 Adult Only 
tot 3 4 5 6 7 Over 8 ; 
() 
3 


Alone }Alone 
3° $ $ $ $ $ §X(No. of 
Children) 


a 


MONTHLY INCOMES . VERIFICATION OF IXCOME 
Wases . "ame 
OASI 
Pension a. 
Other . : 
‘ Total : 


‘nstructions: See reverss side 


a 


{7 Tneltzes clowning, electricity, ood, fuel, household equipment, household supplies, 


medicine-~chest supplies, personal inciéentals, phone, school costs, shelter, transporta- 


tion,end water. 
a a” al : 
: : i 
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Simplified Methods for’ Determining Needs 


Instructions: 


Circle number of persons in assistance grou 
in space provided at pdotton of page, showin 
total income (line C). Subtracs fron t 
obtain the deficit (line D) an¢ ‘ne amo 


ications. Enter 
ements (line B) to 
of the grant (line E). 


line A). Compute income 
oe - 


Note: 1. For each person in excess of 8, show the wiles in the 
ee ce a in the "over &" column and add $ for 
each such person to the printed figure already provided. 


2. For children who do not live with parents, or whose caretaker 
is not needy, that is, for children who are bucgeted only for 


food, clothing, school costs, and personal incidentals, 


multip? +y the number of children by the amount provided in the 


last column. 


<=> 


a Re a LIL Pr ee te ames - oe 


Simplified Methods for Determining Needs 


is 


sic recuirenents 1/ except 
ietnod I, the worker 
he assistance 
ew" 
ine amount of total basic requirements (ey snelter) can be printed on 
the form in the space where doller marks anoser on the "dummy" form. The 
form will then serve as a budget sheet for worker to add shelter cost 


to the other requirements without having to transfer the risures. 


Hethod II, like Method I. is applicable when State policies for need 
cetermination relate only to a Single assistance grou, without consid- 
eration of other assistance groups in the same household or of non-needy 
members of the same household. 


Tre net monthly income can be computed on the form and sudtracted fron 
the total requirements to obtain the amount of the Geficit and grant. 


The first column is.provided for one adult and is divided by type of 
living arrangement. The cost standards are usually higher for a person 
who lives alone. . 


An emount is provided (in parentheses under "Children Only") for a child 
‘who does not live with parents, cr whose careteker is not needy--for example, 
when the child is budgeted only for food, clothing, personal incidentals, 

and school costs. ¥ 


i/ incluces clothing, e ectricity, rood, fuel, household equipment, house- 
hold supplies, medicine-chest supplies, personal incidentals, phone, 
School costs, transportation,and water. 
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Simplified “ethods for Determining Needs 


1 Adult 
0b 
Alone x 


Recuire- 
ments 


Shelter 
Special 
lieeds 
Total 
Less 
Tncome 


Deficit 


MONTHLY INCOME 
Wages 
OASI 
Pension 


Other 


Total 


Date 
Case lane 
Case Number 


Instructions: 


Cniléren 
Only 


“(Ho. of . — 
Children} 


See reverse side 


1 Includes clothing, electricity, iood, fuel, household equipment, househcld supplies, 


medicine-chest supplies, personal incidentals, plone, school costs, transportation, 


and water. 


a Circle numzer of persons in assistance group (line A). Inter the 
rount of standard for shelter and ssecial needs (if any) on lines © 
and D. Add lines B, C, end D to arrive at total (line £). Compute 
income in space provided at bottom of page, showing verifications. 
Enter total income (line F). Subtrect from total recuirements (line E) 
' to obtain the deficit (line G) and tne amount of the grant (line H). 


For each person in excess of 8, show the nunter in the 
parenthesis in the "over 8" column and add $ for each 
such person to the printed ficure already provided. 


Fer children who do not live trith parents, or whose caretaker 
is not needy, that is, for children‘wno are budgeted only for 
food, clothing, school costs, and personal incidentals, 
multiply the number of children by the amount provided in the 
last column. 


II combines cost standards for ell basic requirements 1/ but 
a different technique for using the requirements in arriving 
ne amount of assistance to be said. 
ae" 3 

Meany States budget the requirements for the assistance group according 
to the mumber of persons in the total household; that is, “nen others in 
the household cook and eat with tne assistance group and share common 
household expenses, these expenses ere prorated accordingly. Method Ti 
is designed to take this into acceunt. The same method is applicable 
wnen two or more assistance groups iive as one household. 


For example, in method III if the AFLC group is comcosed of 3 persons 
who live in a household with 3 other persons, the worker will circle the 
figure 3 in the left stub and also circle the amount of money (dollar 
rarks on "dummy" form) shown under 6 follewing across from 3 and record 
in the computation column on the right hand side of the forn. This 
amount of money is for the assistence group of 3 but is different from 
the amount show under the household of 3 because the group lives with 

3 other people-~a total housenolé of 6. If the assistance group of 3 
lives in a household alone, the worker will circle the amount under a 
household of 3 and record in the computation colurn. 


This form, like Method I, nas been designed to provide for the amount 
‘of the total requirements to be printed on the form. It is necessery 
for the worker to enter the amount in the conputation column. Space is 
provided on the back of the form for verification of income. Space may 
be provided or this form for the shelter end special need items if they 
are not included in total requirements (see Method II). 


17 Includes Clothing y electriciv., rood, fuel, household equipment, 
household supplies, medicine-chest supplies, personal incidentals, 
phone, school costs, shelter, +ransportation, water. 
‘ ; tal 
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METHOD IIT Date 


Case Name 
Requirements and Budget Form for OAA, AB, AFDC, APID 1/ Case Number 


t Computations 
Number of Living in a Household Composed of Circle Number of Persons in 


Persons 1n ‘. Assistance Group 
Assistance Group 1 3 hy 5 6 nag O or Circle Size of Household; 
more Enter This Amount Below: 

$ 3 $ ¢ $ Total Basics a 


Additional over 
8 ( 

Income 

Deficit 

Grant 


SS 
———_-— — —--—- 
-- -—-—= 


Monthly Income 


ore fe SelUCUCOlCUCOUCUCUmMS 


$ 
$ 
$ 
§ 
$ 
$ 
§ 
$ 


Wages 
OASI 
Pension 
Othcr 
{7 Includes clothing, electricity, food, fuel, household equipment, household 


™ supplies, medicine-chest supplies, personal incidentals, phone, school costs, 
shelter, transportation, water. 


_ Instructions: Soo reverse side. . | Total Income 
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Instructions: 


1. For each person in ‘excess of 4, 
under computations and add $ 
assistance group of 5. 

that is, for 


For children who do not live with parents, or whose caretaker is not needy, 
clothing, school costs, and personal incidentals, 


children who are budgeted only ror food, 
multiply the number of children by tho amount provided in the last colum. 


space provided 


show the number in parenthesis in the 
shown for the 


NOTE: 
for each such person to the amount 


n 
i 
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Simplified Methods for Determining Needs 


To cosbine the cost standards for the basic reauirements 1/ by these 
simplified rethods, a State must have certaii information about the assist- 
ence caseload and the State characteristics which influence the develcpment 
of stancards. ae 6 


Fanily Comnosition 


It is necessary to know the composition ef the families served by the 
program. 2/ For example, if the family of 3 in 2 given State is most 
frequentl; comzosed of an adult, a child of 7-12, and a child of 13-18, 

use th food cost fizures best suited to those ages, as they appear in 

the U.c. Department of Agriculture publication, Femily Zconomics Review. 3/ 
Amounts for all other basic items can then be added to this grouping. 
‘Comparable determinations will need to be made for families of 1, 2, h, 
5, 6, 7, or & An adjustment factor may be used for families with more 
than 8 persons. 


Cone cost of living is usually higher for one person living alone than 


-_ 


© CI 


' for one who shares expenses with others. Focd, for example, costs more per 
‘ person for one person living alone than for any other size household. 
These higher costs should be recognized in arriving at total requirements. 


In order to use the same cost standards for the four programs (OAA, AB, 
‘AFDC, APTID), the family of two probably should have personal requirements 
calculated for two adults in the combined totals. By this method the re- 
quirements would be applicable both in the adult programs and in AFLC for 
a caretaker and one child of any age. 


A combined total for the cost of common househe?.d items such as utilities, 
household supplies, and equipment is relatively easy to determine by 
family siz By contrast, a combined total for personal items, because 
these costs vary by age of family members, is more difficult to pre-add. 


I/ Clothing, electricity, “ood, fuel. household equipment, household 
supplies, personal incidentals, medicine chest supplies, phone, school 


¥vclltes with Dependent Caiicren, November-Decenber 1961, U.S. Diparue 


mejt of health, Education, ana Nelfare, Welfare Administration, Bureeu 
et Family Ser-rices, Division of Program Statistics and Analysis, 
April 1963. : 


Table }:, Characteristics and Financial Circumstances of Recipients of 
Old-As: ASsisvance, 1900, rart 1l, State Data, Public Assistance report 
Ko. Li, U.S. Department of Health, Education, and lelfare, Social 
Security Administration, June 1962. 

3/ Where different cost figures are included for boys or girls, it is 
recommended that tne higher figure be used. 
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Special Needs 


The Federal Handbook of Pudlic Kssistence Administration provides that 2 
Stete plan may contain the description of the specified circumstances 
‘ affecting the need of the individual. Tnese the State agency"will 
2 re ognize by including consumption items, in addition to the basics, for 
5 als individuals in these circumstances. If the State provides for modifi- 
cations of the basic items, the circumstances requiring these modifications 
must be jusvifiebdly different from those recognized as necessary to all 
‘ individuals. 


ves © 4 AEP OI Be 


wo - 


This principle of "special needs'"t was intended to provide a more individuel- 
ized approach in the development of cost standards. This method of indivi- 
dualization requires judgzent on the part of the worker and knowledge on 
the part of the client as to the agency's policies. 


the lack of equity that results because of the variations among workers in 

knowledge, attitudes, and even availab’e time, together with the variations 
among recipients in-knewledge of what they can ask for. The net effect is 

that in some States certain recipients’ needs are fairly substantially net, 
whereas others may receive only the minimum anounts. 


i 

{ 

t 

ae The practical problem in the effective use of the special need items is 
\ 


Perhaps a more equitable, liberal (for total caseload), and simple method 

is to have realistic money amounts in the standards of requirements for ec 
basic needs without the individualization of special needs. A differentia- 
tion can be mace’ for different living arrangements, such as variations in 

costs for room and board, restaurant meals, or mursing home care. 
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If the State uses items of special need, it is recommended that the cost 
figures be presented in 2 table. Such a table will be easier to use than 
the same information presented in text forn. 


Program Instruction APA-PI-74-17, HEW 1974, 
re: Consolidated Public Assistance Standards, 
Defendant Berger's Exhibit 2 


DEPARTMENT OF HEALTH, EDUCATION AND WELFARE 
SOCIAL AND REHABILITATION SERVICE 
WASHINGTON, D.C. 20201 


PROGRAM INSTRUCTION 
APA-PI-74-17 
June 10, 1974 


TO: STATE AGENCIES ADMINISTERING APPROVED PUBLIC 
ASSISTANCE PLANS 


SUBJECT: Consolidated Standards ~ Cost Differentials 


CONTENT : 45 CFR 233.20(a)(2) provides that a State plan 
for OAA, AFDC, AB, APTD, or AABD must "specify 
a statewide standard, expressed in monev 
amounts, to be used in determining the need 
of applicants and recivients and the amount of 
the assistance payment." 


Federal policy further provides that hy July 1, 
1969, the State's standard of assistance for 
the AFDC program must have been adjusted to 
reflect fully changes in living costs since 
such standards were established and any 
maximums imposed by the State on the amount 

of aid paid to families must have been pro- 
portionately adjusted. 


In such adjustment, a consolidation of the 
standavd (i.e., combining items) may not 
result in a reduction of the content of the 
standard. Furthermore, the State must provide 
that the standard will be uniformly applied 
throughout the State. 


The provisions in section 402(a)(1) of the 
Social Security Act provide the basis for 

the requirement of a single statewide standard 
of a sistance. However, area differentials 
are ~ermissible when there is objective, 
verifiable evidence that the differences are 
appreciable and bused on actual differences in 
costs. 


The Supreme Court in Wyman v. Boddie, 492 U.S. 
991 (1971), affirmed without opinion; 434 F. 2a 
1207 (1970), upheld the Department of Health, 
Education, and Welfare positior ‘at objective 
justification must be provided such 
differentials. The principle ::° »veen further 
enunciated in several lower court cases. 
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In Rothstein v. Wyman, 398 U.S. 275 
(1970), affirmed on other grounds; 303 

F. Supp. 339 (1969), as well as in Boddie, 
the decisions emphasized that there must 
be objective, verifiable evidence that 
the differentials 

[2] are based on actual differences 

in costs. In Rothstein, the Court 

found no evidence justifying any 
disparity in the levels ot schedules 
between New York City and the surrounding 
counties. 


In Boddie, the Court noted that, with the 
exception of shelter and to a lesser degree 
utilities, variable cost differences between 
recipients similarly situated have not been 
shown to exist in New York State. With 
regard to cost studies conducted in May 

1968 by the State, the Court stated: 

"that the only variation in costs between 
these areas was due to slight differences 

in utility rates. Every study undertaken 

by the Department since then has confirmed 
the initial conclusion that, with respect 

to the items covered by the hasic grant, 
that is, food, clothing and personal care, 
home furnishings, household operations, 
transportation, education, and miscellaneous 
items, there are no objectively verifiable 
differences in cost." 


To determine whether there are appreciable 
differences, the actual costs as determined 
by objective data must be sufficiently 
different when compared with the State's 
standard to meet the Court's test of 
"appreciable." If there are to be 
differentials, States are encouraged to 
limit such justifiable differentials to two 
or three. 


Unless "appreciable" cost differences can he 
shown by objective data to exist, States 


HEW Program Instruction re: Consolidated 
Public Assistance Standards 


utilizing non-uniform standards violate section 
402(a) (1) of the Sociai Security Act and 45 

a ; CFR 233.29(a) (2) which require a single state- 
wide standard of assistance. 


INQUITIES 
TO: SRS Regional Commissioners 


5 ee ome 
Commissioner 


Assistant Payments Administration 
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U.S. DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE 
SOCIAL AND REHABILITATION SERVICE 
ASSISTANCE PAYMENTS ADMINISTRATION 
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HEW Guidelines for Consolidated AFDC Assistance 
Standards 


PREFACE 


This manual is intended to be used by State welfare agencies to familiarize and assist 
t' m in development of consolidated standards of assistance for the Aid to Families with 
Depsndent Children (AFDC) Program. In a step-by-step approach, the fundamentals of 
project management are emphasized. Explanation of the objectives of each chapter precedes 
suggested tasks and discussic.1 of the work they involve. Additionally, each chapter details 
documentation requirements to facilitate HEW regional office review of proposed 
consolidation plans. 

While this manual provides an approach with various options to consolidation of 
standards of assistance, it is not intended to be used as a definitive guide. The purpose of its 
publication is to provide State Administrators a description of the process of consolidation. 

The approaches contained herein are not the only methods that can be-used, but 
they have been used effectively by several States. 

It is hoped that this document will provide the reader with an insight to the process 
and procedures of consolidation and will assist States in adopting this equitable method of 
distribution of scarce resources to those who are most in need. 

I would like to take this opportunity to express my appreciation for the 
contribution made by the late Richard M. Gertzof of American Data Systems, Inc. Without 
his initiative and long hours of work, this document would not have been prepared. 
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John A. Svahn 
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INTRODUCTION {i-1] 
A. Consolidated Standard Defined 


A consolidated standard of assistance is a re- 
definition of a State's AFDC standards from individual 
items or groups of items to a single standard which is 
expressed in a dollar amount per recipient or per 
recipient family. This redefinition is accomplished by 
averaging payments for the individual items using a 
statistically fair method and combining these averages 
into a consolidated standard. 


Specifically, the averaging and consolidation 
process may promote: 


(1) Elimination of one or several special needs 
in the agency standard through incorporation 
into a consolidation figure; 


(2) Redefinition of a shelter standard and its 
qualifications into a flat amount per 
recipient or recipient familv by "averaging 
away" the differences caused by such situations 
as subsidization by public housing, provision 
of free housing, or prorating of shelter costs 
between recipients and non-recipients in a 
household; 


(3) Redefinition of specific differentials such as 
geographic location, ages and sex of chiidren, 
or other individual factors, into flat amounts 
on a per recipient or a recipient family basis. 


A properly executed consolidation based on fair 
averaging principles will reasonably represent the state- 
wide application of needs determination as were formerly 
decided by assistance payments workers on an individual 
basis. Furthermore, fair averaging will assure recipients 
an equitable distribution of funds budgeted for all items 
in the State's standards of assistance. 


B. Rationale for a Consolidated Standard 


Many States have discovered that there are con- 
siderable difficulties in administering an AFDC public 
assistance program based on a determination of individual 
needs. Problems encountered include: 
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A complicated standards structure 
which attempts to exvlicitly relate, 
the amounts of the vayments to the 
individual circumstances of the 
recipient; 


The inadequacy of the standards 
structure; 


The greater chance of error in cal- 
culating detailed budget computation 
and in misinterpreting State policies 
which result in higher error rates; 


Additional paperwork and staff time 
administering a more complex budget 
system; 


(5) Inequities in amounts of assistance 
among families in similar socioeconomic 
situations. 


[i-2] Conversion to a consolidated standard 
controls many of these difficulties: 


(1) All -scipients in similar situations 
are eligible f-r the same level of 
financial need and are treated on an 
eauitable basis. 


The consolidated standard cf assistance 
is amenable to updating as costs of 
living change, permitting a State to 
adjust recipients' grants on a more 
timely basis. 


The variations by case technicians in 
interpreting anc applying policy are 
reduced. 


Consolidated standards are adaptable 

to computer calculation of grants which 
speeds up grant delivery and reduces 
administrative error. 


The error ratio of overpayments and 
underpayments due to incorrect budgeting 
of basic and special needs generally 
declines for those standards consolidated. 


THOS: 
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C. Legal Authority and Background 


The enactment of Section 492(a) (23) of the 
Social Security Act in 1967 is a milestone, in that 
prior to its passage, States were traditionally at 
liberty to decide the levels of standards of needs 
and payment for public assistance. This is illustrated 
by the vast differences in the tvpes and levels of 
standards in existence. Some States include items 
in their basic required standards that other States 
do not recognize at all. A few States pay 199% of 
need; others impose dollar maximums to an individual 
or family; still others scale pvavymerts by ratable 
reductions of a fixed percentage of the need standard. 


Section 492(a)(23) reads as follows: 


"(The States shall) vrovide 
that by July 1, 1969, the amounts 
used by the State to determine 
needs of individuals will have 
been adjusted to reflect fully 
changes in livina costs since 
such amounts were established 
and any maximums that the State 
imposes on the amount of aid paid 
to families will have been rro- 
portionately adjusted." 


Federal reculations in support of Section 
402(a) (23) incorporated HEW interpretation and imposed 
certain requirements on State AFDC plans. Among the most 
important tenets of 45 CFR 233.20(a) aze that the States: 


"Provide that the determination 
of need and the amount of assistance for 
all applicants and recipients will be 
made on an obtective and equitable hasis 
and all types of incomes will be taken 
into consideration in the same way except 
where otherwise specifically authorized 
by Federal statute. 
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"Specify a statewide standard, 
expressed in money amounts, to he used 
in determining (a) the need of applicants 
and recipients and (»b) the amount of 
the assistance payme: “s. 


"(The State Plan must) provide that 
by Ju./7 ‘969, the State's standard 
of assis 2 for the AFDC program will 
Lave been adjusted to refle-t fully [i-3] 
changes in living costs since such 
standards were established, and any 
maximums that the State imposes on the 
amount of aid paid to families will have 
been proportionately adjusted. In such 
adjustment a consolidation of the 
Standard (i.e., combining of items) may 
not result in a reducticn in the cc: cent 
of the standard. In the event the State 
is not able to meet need in full under 
the adjusted standard, the State may make 
ratable reductions in accordance with 
subparagraph (3) (viii) of this paragraph 
(if full payments are precluded by 
maximums or insufficient funds, adjustments 


will be made by methods applied uniformly 
Statewide). Nevertheless, if a State 
maintains a system of dollar maximur :, 
these maximums must be proportionately 
adjusted in relation to the updated 
standards." 


"Provide that the standard will be 
uniformly applied throughout the State.” 


"If the State agency includes special 
need items in its standard, (a) describe 
those that will be recognized, and the 
circumstances under which they will be 
included, and (b) provide that they will 
be considered in the need determine'.ion 
for all applicants and recipients requiring 
them." 


It was not until the United States Supreme 
Court decided Rosado vs. Wyman in April, 1970 that the 
provisions of 402(a) (23) were tested and exolicitly inter- 
Pretend. In Rosado the Supreme Court ascribed two broad 
purposes to Section 402(a) (23), the. first being that 
States "face up realistically to the magnitude of the 
public assistance requirement and lay bare the extent to 
which their program fell short of fulfilling actual need": 
and the second, that they "apportion their Payments on a 
more equitable basis." 
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The Court recognized that Section 492 (a) 
(23) would still allow a State, “after recomputing its 
standard of need, (to) pare down payments to accommodate 
budgetary realities by reducing the percent of benefits 
paid or switching to a percent reduction system, but it 
may not obscure the actual standard of need." 


The decisicn further reiterated that the 
Congressional intent was not for Section 492 (a) (23) to 
be a meaningless exercise, and that States could not 
redefine their standards of assistance to circumvent 
the requirements of re-evaluating their existing standards. 
This precluded a State from reviewing its standards and 
then applying an update and percentage reduc“ion in such 
a way that both the standards and payments made remained 
unchanged. . 


The Court concluded that Section 402 (a) (23) 
invalidated “any program that substantially alters the 
content of the standard of need in such a wav that it is 
less than it was prior to the enactment of 492(a) (23), 
unless a State can demonstrate that the items formerly 
included no longer constituted part of the reality of 
existence for the majority of »-*lfare recipients. (The 
Court did not) hold that (Sta ) may not, consistently 
with the Federal statutes, consolidate items on the hacis 
of statistical averages. Obviously, such averaging may 
affect some families adversely and henefit others. ‘“ore- 
over, it is conceivable that the net payout, assuming no 
change in the level -f »enefits, may be someout less under 
a streamlined program. Providing all factors in the old 
equation are accounted for and fairly valued and providing 
the consolidation on a statistical basis reflects a fair 
averaging, a State may, cof course, consistently with 
402(a)(23) redefine its method for determining need. A 
State may, moreover, as (the Court) noted, accommodate any 
increase in its standard by reason of ‘cost-of-living' 
factors to its budget by reducing its level of benefits." 


Based on the Supreme Court's interpretation of 
40. (a) (23), procedures are clearly defined for establishing 
reasonable AFDC standarés within the States. Furthermore, it 
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establishes a basis for guidelines for redefinition and consolidated standards of assistance. In 
general terms, any consolidation of AFDC standards must provide accountability for each 
consolidated item with confirmation that it has bee. averaged appropriately. 

Some of the specific requirements and criteria of a consolidation plan are che 
following: 


(1) Consolidation must be based on standards of assistance that have been updated 
by July 1, 1969; 


(2) Consolidation must not result in overall reduction in the content of the existing 


standard; 


(3) The new standard must be applied equally and objectively to applicant: and 
recipients alike; 


(4) A consolidated standard must be a statewide standard; and, therefore, 


(5) It must be uniformly applied throughout the State. 


D. This Manual'’s Approach to Consolidation of AFDC Standards of Assistance 


€& The purpose of this manual is to meet the objectives of developing a consolidated 
standard of ccsistance based upon this leg: framework. 
The t. Jllowing steps outline the general development and imjlemeatation: 


(1) Review the State standards of assistance, including policy manuals, State plan 
material, and applicable Federal laws and regulations; 
(2) Understand the method of initiating and authorizing of grant payments; 


(3) itentify each component of the State assistance standard and payments made, 
noting the history and evolution of standards; 


(4) Review and evaluate the State procedures for updating standards in accordance 
with Section 402(a)(23), and update those standards of assistance as required; 


(5) Obtain HEW approval of proposed updating methodology; 


ye (6) Determine which items are to be incorporated into the consolidated standard, 
those which are to be paid outside of the consolicated standard, and those 
which may legally be deleted from policy; 


(7) Design a statistical approach for surveying case records as a basis for developing 
fair averages; 


(8) Survey the necessary cases, updating ste dards where required; 
(9) Tabulate the results and determine their statistical validity; 


(10) For those standards to be updated on a percentage basis after surveying, apply 
percentage averages to arrive at updated consolidated standards for each 
recipient or recipient family; 
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(11) Prepare analytical and financial reports reviewing the potential effect on 
recipients’ budgets and on agency finances under alternative situations; 


(12) Prepare required administrative changes including development of policy and 
plan material, informational material, procedures, and forms; 


(13) Obtain HEW approval of plan material; 


(14) Implement the consolidated standards of assistance. 


This manual is intended to guide the. State agency in designing a consolidated 
standard of assistance that will meet the legal requirements and be responsive to its 
recipients’ needs as well as its own. 


E. Format 


All definable phases are examined in depth. Each chapter is a separate entity which 
explores the subject and may serve as a gue for the necessary tasks. 

v Generally, each chapter is dividea .nto four or more basic sections. The first states 

, the objectives and their significance. The second section suggests the tasks for meeting the 

& giver objectives. This list of task descriptions comprises the work program for the chapter. 

Because the manual is intended for use by different States, the work program may, on 

occasion, appear somewhat broad in scope. Therefore, the State should examine it with 
regard to its own unique situation. 

Section three supplements the work program with particular elaboration on major 
tasks and suggested approaches. Section four of each chapter is included as a discussion of 
documentation requirements of each work program step. This section describes the format 
and content of completed work which may be requested for review by the HEW regional 


office. 


Additional sections of the manual are included as appropriate to describe special 
si-uations or to clarify the segments of the chapter. 


- 


RN TE RS mE AE DE RTE TS FN® me” as Mealy | 
¢ Shee 


0 ‘ 
ot SF 


sa ateee:hy orp ee 1 — 
Sar aheens SP fe be FOd Onn eens ee of ee ON cee aN enna n' 


~ 
. ad 


Opinion of the District Court 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


oe ae a elle ta aa a a ae. wee ey ee x 
MARION AITCHISON, et alas $ 
Plaintiffs, : 

-against- : 
STEPHEN BERGER, et al., $ 
Defendants. | : 
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APPEARANCES: 


Rene H. Reixach, Esq. 
Greater Up-State Law Prowvect 


tonroe County Legal Assistance Corporation : 


80 West Main Street 
Rochester, .New York 14614 


Douglas J. Good, Esq. 
Alton L. Abramowitz, Esq. 


2 Congers Road 
Ne. City, New York 10955 


at 

Rockland County Legal Aid Society i 
x 

on 


Attorneys for Plaintiffs 


Hon. Louis J. Lefkowitz 


Attorney General of the State of New York 


Two World Trade Center 
New York N.Y. 10047 


Attorneys for State Defenda 
Judith A. Gordon, Esq., 


Diana W.Rivet, Esq. 

John B. Franklin, FS5S¢<.- 
ll New Hempstead Road 
Jew City, New York 10956 


Attorneys for Defendant Noah Weinberg 


nts 
Of Counsel 
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FRANKEL, D.J. 

Ten years ago, Congress enacted Title XIXx 
of the Social Security Act, 42 U.S.C. §§ 1396-1396g, 
the so-called "Medicaid" legislation. Medicaid 
is a cooperative federal-st-te medical assistance 
program operated under state direction, subject 
to extensive federal Statubety and regulatory 
guidelines. States are not required to participate 
in Medicaid, nor, if they do participate, 
to extend benefits to any persons other than 
those receiving federally-funded public assistance - 
sometimes referred to by responsible officials 
(and hereinafter) as “categorical assistance." 
If, however, a State decides to participate in 
Medicaid, it must submit a plan that comports with 
federal law. If the plan includes aid for 
pecpie not receiving categorical assistance but 


ztne State must 


quali’:*ng as "medically needy,” 
observe the additional federal requirements applicable 
to this group of recipients.>' 

New York has elected to participate in 
the Medicaid Program and to extend benefits to 
the medically niente” The basic issues now before 
the court are whether New York's statutory and 


regulatory scheme setting income eligibility and 


Ai 


a es 


aN . 
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retentio: levels for the medically needy” are compatible 
with applicable f«deral regulations, © and, if not, 
whether these federa! regulations are themselves 
inconsistent with the Social Security Act,’ 

The plaintiffs are the wife and child of a 
disabled 54-year-old man who has been in a nursing 
home since 1972 and receiving medical assistance 
since October 17, 1974. Asa medically needy "family" 
of two, ® ple tiffs, under New York's medical -ssistance 
law, are allowed to retain a total of $317 pec morn.th 
for their p ‘sonal maintenance expenses, ‘The 
monthly standard of need for a family of two 
receiving categorical assistance, living in the same 
county and paving the same rent.as plaintiffs, is 
$370 per month. Thus, plaintiffs are allowed to 


retain $53 less a month for their maintenance than 


4 
the comparable public assistance standard of need “4 
for a family of two. a 
The discrepancy results from a difference a 
in computing shelter allowances. For ADC a 
recipients, these allowances are based upon actual “T 
rents paid. For the medically needy family, the 4 
allowance has nothing to do with the family's "5 
actu’ rent. It is instead based on a figure Me 
computed from statewide averages, which may be above ! 
or below ectual rent. For the class of plaintiffs 2 
before us it is, of course, below. 4 
= ‘ 
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” To spell out these arrangem?nts, which 
are not evident from the face of the State's 
Medicaid statute and regulations: 
NoY Under the ADC provisions, each family 


of the same size receives a basic allowance of 


the same amount, plus an allowance for shelter based 
upon actual rent paid up to the maximum set for 
. shelter in a given family's social service district 
~ ( county ). For example, a family of two eligible 
A for ADC receives a basic monthly allowance of $150; 
\, ¢ if the family lives in Rocksanu “ounty and pays 
$250 a month rent, as plaintiffs do, it is entitled 
to a monthly shelter allowance of $220, the maximum 


allowed in Rockland County. Thus, the total monthly 


public assistance standard of need for a family 
comparable to rlaintiffs'in size, county of residence, 
and &\ lter costs, is $370. 

To arrive at the medical assistance income 
levels, defendants average the shelter allowances 


paid to all ADC families of a given size and 
The 


divide by the number of those families. 


: resulting "mean shelter allowance” is then added 


to the besic allowance to determine the income allowance 


for a family cf that size. Thus, some medically 


necey families are entitled to retain more, others 


€ -4- 
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less maintenance income than they would be paid 


income and paid cash 


if they were without any 


benefits under ADC. The crucial variable is shelter 


cost, more specifically, whether a given family's 


sheiter costs exceed the shelter average. 


Plaintiffs contend that this differential 


* 4.8 neseed i « . 
SS 


violates federal regulations. They see to 


represent a class consisting of all persons in 


\ 
' 


New York receiving medical assistance who are 
allowed to retain income for maintenance in an 


amount less than the applicable standard of need under 
ll 


| New York's public assistance provsroms, 
i 
Seeking declaratory and :.junctive relief, plaintiffs 


assert rights under 42 U.S.C. § 1983, the Social 


and 


. 
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TP cee Somer ey ae 


Security Act, regulations promulgated thereunder, 


the supremacy and equal protection clauses of the 


They invoke the court's jurisdiction 


Constitution, 
They seek 


under 28 U.S.C. 
to maintain the suit as a class action wades Fed. Ri 


§§1331(a),and 1343 (3) aid (4). 
Civ. 
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23(b) (2). Plaintiffs have moved upon affidavits 


and a series of stipulations subsequently submitted 


ae ee ~ 


for (1) a declaration that this is a proper class 


action and (2) summary judgment on their claim that 
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the maintenance income levels of section 366 (2) (a) (8) 


he 


of the New York Social Services Law and accompanying 
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violate 1415 C.F.R. §248.3(c). Defendants cross-move 


- to dismiss the complaint for lack of jurisdiction, 


‘ae. 


There do not appear to be any material issues 
of fact. For the reasons stated below, both 
of plaintiffs' motions are granted. 
Jurisdiction 
48 Jurisdiction in welfare cases is a recurrent 


13 Since 


¢ 4 issue, regularly resolved for plaintiffs. 
) the court concludes that plaintiffs' equal protection 

claim is not “whclly insubstantial" or “obviously 

frivolous," as these phrases have been construed 

by “the Supreme Court, /4 jurisdict‘on exists under 

28 U.S.C. §13.3(3) and there is no need to explore 


in detail the alternative jurisdictional bases asserted 


by plaintiffs. See Schaak v. Schnidt, 344 F. Supp. cal 3 


99, 102-03 (E.D. Wisc. 1971). Suffice it to say x 
that jurisdiction may also exist under 28 U.S.C. ‘f 
§1331 (a) ,)°but apparently not under the other asserted wf 
ieeetstene:” This court can pass upon plaintiffs' oe 
"statutory" claims without deciding whether ie 
a three-judge court should he convened to decide hy, me 
the merits of plaintiffs' equal protection claim,?? | ; hate 
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Class Action Motion 

The question of class action treatment can 
also be dealt with summarily. Plaintiffs seck to 
represent all medically needy persons in New York 
who are required by defendants, pursuant to state 
statute and regulations, to live on a monthly 
income a. lowance which is below the level of need 
for categerial assistance familics of the same 
size, living in the same county, and paying the same 
rent. This is a classic case for treatment as 
a class action endet 72. Ci¥- Pp. 23(b) (2)- See, 
e.g., Almenares v. Wyman, 334 F. Supp- 512, 
518-19 (S.D.N.Y¥. 1971), modified 453 F. 2a 1075 
(2a Cir. 1972); Wilczynski v- Harder, 323 F. Supp- 
509, 512 n.3 (D. Conn. 1971); Schaak v. Schmidt, 
supra at 104. Defendants' argument that plaintiffs 
have failed to identify sufficiently the members of 
the class might carry some weight if this were 
a (b) (3) class action where notice had to be given 
to class members. But it seems clear that there is 
no such requirement here, /Frost v. Weinberger, 
515 F.2d 57, 65 (2a Cir. 1975). 


al 
Inconsistency Between State and Federal Law 


state ane 
While the issuc is a daifficult one, the 
court has concluded that the income levels in 


New York's medical assistance statute and regulations 


do not conform with the requirements of 45 c.F.R. § 248.3 (c)- 
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. 
45 C.F.R. § 243.3{c) (i) requires that a 
state plan covering the medically needy "(p} rovide 


levels of income Pras for maintenance, in 

total dollar amounts, as 4 basis for establishing 

financial eligibility for medical assistance." The 

income levels referred to “must be, as a minimum, 

_at the higher of the levels of the payment standards 

generally used as a measure of financial eligibility 

in the money payment [categorical assistance] programs ¢ 2 #,® 

45 Cc. F. R. §248.3(c) (1) (it)- For families of three 

or more, the income level is to be at the level 

of the sayrent standard under a State's ADC program 

“generally applied." For ina@ividuals and fais. .ies 

of two, the income level is to be at the ADC 

payment standard “generally applied” or at the level 

of payments "generally available" under the SSI program, 

whichever is higher. Finally, the income of the % 

medically needy must be applied “(f]jirst, for 

maintenarce, S° that any income in an amount at or 

belew tie established level will he protected for 

maintenance" before any income may be applied 

to defray the costs of medical assistance. 45 C.F.R. ese 20 
Te corresnenling state law is found in NYSSL §366 (2) (a) (3) b? 

and N.Y.C.8 8 35 360.5 (ereand PT These 

provisions 8 forth levels of income, in total dollar 

amounts, which verve poth as a basis for establishing 
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eligibility for medical assistance and as the level 
of income that may be retained for personal maintenance 
expenses by eligible medical assistance recipients. 
Thus, New York law complics with the introductory 
sentence of 45 C.F.R. §248.3(c) (1) by specifying 
"levels of income * * * for maintenance, in total 
dollar amounts, as a basis for establishing financial 
eligibility for medical assistance." The problems 
begin in subsequent subdivisions of the federal rule. 

Subdivision (ii) of 45 C.F.R. §248.3(c) (1) 
requires that the levels of income set be, “as a 
minimum, at the higher levels of the payment standards 
generally used as a measure of financial eligibility 


in the money payment programs [i.e., the ADC standard 
u23 


generally applied). It is undisputed, or in any 


event obvious, that plaintiffs and =n undetermined 


‘ER . ° 
eT ae me 


number of other medical assistance recipients are 


allowed to retain less income for maintenance than 


Savery: SS, 


they would receive cor maintenance if they were 


~ 
~ 


categorically needy (i.e., eligible for ADC assistance). 
Plaintiffs contend that this difference in level 


of maintenance income violates the requirement of 


§ 248.3(c) (1) (ii) that maintenance income be set, 


st Fc ‘4% 6 5 
 Geakll ei Maw? AA 


as a minimum, at the level of the applicable ADC 
payment standard. Defendants counter that 
§248.3(c) (1) (ii} requires that the income levels be 
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set at or above the ADC "payment standard generally 

applicd” and that there is no such standard in 

New York's ADC assistance scheme other than that 

founc in NYSSL §366(2) (a) (8) and its accompanying 

regulations. ~° , 
Under New York's ADC progra; ced is 

determined and benefits paid on a partially variable 

rather than totally flat grant basis, That is, 

for each family size, the standard of need, and 

identical payment standard,*" consists of (1) a 

basic allowance in an amount equal for all families 

of a given size und (2) an allowance for shelter 

that varies from county to county and from family 

to family depending on the actual shelter costs 

incurred and the established county sheiditaanens” Hence, 

defendants ecoun that there is no ADC payment standard 

"generally applied" and that the actual ADC payment 

"standard" could not possibly be used as the medical 


assistance eligibility standard because it is not 


expressed in “total or flat dollar amounts." 


The argument is thin as semantics and no more - 


robust as a matter of legal reasoning. It is not 
correct in any relevant sense to say that New York . 
lacks any ADC payment standard “generally applied" 
and that the “total dollar amounts" language of 
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45 C.F.R. § 248.3 (c) (1) necessarily requires that 


£ the medical assistance standard be expressed in 


- flat dollar amonnts. 


if 2 
The composite need formula of NYSSL § 131l-a is 


New York's ADC payment stanbuet. That the 


application of this s:andard to families of the same 


size results in different amounts of need and 
‘ corresponding grants does not vitiate it as a standard 
‘ “generally applied." The legal world is filled 
& with generally applicarie standards that produce 

: varying individual results becavse of varying individual a" 


circumstances responding to the material (and 
general) criteria. 


Defendants’ reading of “total dollar amounts" 


to preclude the use of the ADC methodology 4s : 
. ; 

the medical assistance standard is, similarly, " 
unpersuasive construction. “3 

4 

' 


a dry, scarcely inevitable, 


. 
Fa ee ee ee my 
° “in - . 


va 


that the “total dollar 


& It is true, as defendants say, : 
= : is 
LE, amounts” language of 45 C.F.R. §248.3(c) (1) was “a 
4 

adopted to implement the "reasonable standards" | 

aa 

ay 


27 
and that this 


“ 
eo 


language of 42 U.S.C. § 1396a(a)(17) 


Xe: 


n was meant to ensure that the states 


statutory provisio 


ermining eligibility 


ee a 


adopted efficient methods of det 


i for medical assistance. It is also true that NYSSL 


ld be true of any standard set 
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& 366(2).(a) (8), as wou 


: % 
{ in flat dollar amounts, is an efficient method of 
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a determining cligibility. But it does not follow 
{ 
f at all frun these two flawless ptenises that no 


variable standard can satisfy the "total dollar 
amounts" requirement because such a standard is 
net expressed in flat dollar amounts. 
The "total dollar amounts" language, fairly 
read in light of its purpose, merely calls for 
an obj . ¢, efficicnt standard for determining 
eligibility.?° Such a standard could either be 
expressid in flat dollar amounts, as in NYSSL § 366(2) (a) (8), 
or be reauily reducible to flat dollar amounts 


30 
as is the actual A.C standard in NYSSL § 131-a. gies 


ee ee 


Indeed, New York apparently agreed with this broader 
reading when it read very similar language in the 
ADC cligibility requiation™= to allow it to adopt ‘ 


the variable standard now found in NYSEL § 13l-a. y, 


In spite of the existence of an actual “s 
ADC standard, defendants claim that NYSSL §366 (2) (a) (8) , 


represcnts New York's only "ADC payment standard 


generally applied.” This disputed provision was created 
for the purpose of setting income allowances for 


the medically needy. AS described above, the figures in i 


ro oR Se Tee ees ——s 


that provision were arrived at by (1) allegedly?” 

; averaging the shelter allowances paid to all families 

of a given size receiving categorical assistance | 

and (2) adding that average to the appropriate basic | 

allowance. 
ad 7 
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| 
ee 
This ad hoc “ADC payment. standard" does not 
mesh acceptably with 45 C.F.R. § 248.3(c) (1). To 
determine whether a State's medical assistance 
standard is high enough, the federal regulation 
requires that it be compared with the "generally used" 
public assistance eligibility standard. Defendants‘ 
synthetic ADC standard, used to determine eligibility 
for medical rather than categorical assistance, 
cannot be compared with itself to test its own adequacy. 
When matched with the proper (4.0, actual) ADC 
& standard, the artificial ADC standard, as the embodiment 
“t of the medical assistance eligibility standard, 
is sometimes: adequate, sometimes not, as in the case 
of the class members before us. Despite the obvious 
incompatibility of their artificial standard with 


the requirements of the federal regulation, defendants 


"Snee.*. 


insist that the “generully used" language sanctions 


thei: averaging methodology. 


eet ae 


¢ 

' 

t 

t 

4 

r There is no sound basis f * defendants’ 
| , textual argumen. that the “generally used" language 
of 45 C.F.R. § 248.3(c) (1) (ii) means or can mean a 


33 
hypothetical "average" AOC payment standard. AS 


aA 


Ne ee ete 


- a matter of English, defendants’ reading is hard 


to accept. Mew York's “average ADC standard" is 


never used, let alone generally used, as the ADC . z 


' payment standerd. That standard is found in NYSSL § 13l-a. 
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The fairer use of the federal phrase would seem 
to be, as plaintiffs suggest, to contrast the gencral 


npc standard with occasional departures from 


that standard made to take care of special needs” * 


and/or to take cognizance of the fact that some individuals 


were “crandfathered" into the SSI program even though 
they did not meet the generally used standard of 
ssi eligibility.°> 

In further support of their textual argument, 
a defendants find significance in a change in the 
language from a predecessor regulation that reguired 
medical assistance eligibility standards to be 
set "at the levels of the most liberal money paynent es 
standard used by the State ee ey 45 C.F.R. i. 23 
§248.21(a) (3) (i) (B). Tt seems plain, however, that . 
the change in language was not intended to effect ie 
any substantive change, but was made merely to reflect : et | 
the amalgamation of Titles I, X, XIV, and XVI of ree 


the Social Security Act into a new Title XvI bi sh 


et 
Roe 


(the SSI program). Thus, it no longer made sense ; fe 
to ta?* abeut the most liberal money payment standard | 
J when there were only two such standards remaining, 
Apc and SSI Hence, the language was changed to "the rary 
higher of * * *." In Puerto Rico, Guam, and the ; 
Virgin Islands, where SSI did not go into effect, 
the “most liberal" language was REA a, ae 
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Defendants' next argue that HEW's approval 
of New York's medical assistance plan demonstrates 
its validity. While HEW approval is some evidence 
of validity, it is not controlling.?” It is not 
more than slightly persuasive when, as here, the 
s0-callecd approval does not .ppear to have fc wed 
explicit attention to the _ estion now confronted. 
All that appears on the face of New York's medical 
assistance plan and NYSSL § °366(2) (a) (8) are 
income amounts with no indication of how these figures 
were arrived at or whether they are at, below, 
or above the ADC payment standard, The "averaging" 
technique is only discovered after specific exploration. 
Furthermore, HEW has recently notified New York, in 
a quarterly compliance report, that its cash 


assistance payment standards are impermissibly higher 


fom er? trae Mm, 


than its medical assistance standards. This casts 


S 


i 
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doubt upon the latter standards, if not upon the 
. 38 
underlying averaging methodology as such. 


This court concludes, as have other courts in 


a. & 


closely analogous cases, that the State standard 


ee: ar 
one 
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of care for its medically needy is in conflict with 


“¢? 


the governing fedcral regulations. See Dominguez 


J a 


v.eMilliken, CCH Medicare and Medicaid Guide 
Y¥26,633 (Vi... Mich. 1973); Schank v. Schmidt, supra; 


Schlemowicz v. Lavine, 75 Misc.2q 529° (Sup, Ct. Nassau Co. 1973), 
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Unless those regulations are themselves invalid, 


plaintiffs must prevail. 
validity of 45 C.F-R- §248.3(c) 
Defendants arguc that if plaintiffs’ inter- 


pretation of 45 C.F.R. §248,3(c) is adopted, as it 


now has been, then the regulation is inconsistent 


with, and thus invalid under, 42 U.S.C. §1396a (a) (17)- 


For the reasons stat7? below, the court has concluded 


that the regulation is valid. 


45 C.F.R. §248.3(c) was apparently derived 


39 
from 42 U.S.C. §1396a(a) (17), which requires state 


plans to "include reasonable standards * * * 


for determining eligibility for and the extent of 


medical assistance. * * * " pertinent legislative 
history and administrative interpretation indicate 


" language encompasses 
40 


that the "reasonable standards 
at least two concepts: (1) regulatory simplicity 


and (2) income levels set at or above the subsistence 
41 ’ 


level under public assistance programs. By requiring 


eligibility standards to be in "total dollar amounts” 


and at the level of the higher payment standard 


used in a State's money payment programs, 45 C.F.R. 


§248.3(c) embodies both of these aims, 


Defendants argue that 42 U.S.C. §1396a(a) (17) 
allows the states to formulate their own eligibility 


standards sa long “5s they are “reasonable.” Since 
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New York's averaging methodology and err a 
eligibility standards are said to constitute 
"reasonable standards," defendants urge the court to 
uphold the state statutory and regulatory scheme 
notwithstanding’ any contrary mandate in 45 C.F.R. 
§248.3(c). Assuming arguendo that New York's 
eligibility standards are reasonable, that fact is 
irrelevant. The relevant inquiry is whether the 
federal regulation itself is a reasonable interpretation 
of 42 U.S.C. §1396a(a) (17). See, @-G-r Edelman 

v. Jordan, 415 U.S. 651, 660 n.8 (1974). This court, 
like others before it, concludes that it is. See 
Domingucz Vv. Milliken, supra at 9121 (upholding 

45 C.F.R. 248.21); Schaak v. Schmidt, SUPEA at 
103-04 (upholding 45 C.F.R.g248-21). 


Even if this were a contest as to which is 


Nee eee 


more reasonable, the federal regulation would prevail. 
The programs in question are for real people with 
real needs, not statistica] averages. Construing 


42 
the legal documents liberally in favor of the needy, 


tS a ella ald a oe 


it makes eminent sense to read the standards in terms 
of every individual or family, not to hold that it is 
sufficient if some average is accomplished. 

To discriminate against the self-supporting 
by requiring them to live on incame below the level 


17- 
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declared by New York to be necessary for minimal 


maintenance would do violence to the aims of the 


Medicaid legislation and common sensc- Our concern 


here is with people who have not sought public assistance 


for routine support, put only to meet the catastrophe 


of serious jllness. The court could not countenance 


for, an instant the mean-spirited fiction that people 


driven to seek public assistance are somnchow unworthy 


or undeserving. Nevertheless, it remains deep and 


familiar in our esteem for individual initiative that 


we would not deem it acceptable without some particular 


justification to treat those outside categorical 
43 


assistance groups less gencrously than those within. : 


The questioned regulation, fairly read, reflects this 


philesophy. No good reason Ppears either for readiny 


jt differently OF holding it invalid. . 


It may be noted, finallys that today's decision, 2 


on defendants’ own analysis, does not entail any 


inevitahle increas in the State's “adicaid outlays. 


Ht qhose who pay less thas average shelter allowances 


for rent have in a sense heen receiving windfalls. 


Nobedy supposes these extra benefits are compelled 


as a matter of Federal jaw oF regulation. This court 


v 
holds only that those disadvantaged by the Procrustean 
averjage are entitled individually to the concrete 
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bencfits of the federally mandated standards, 
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Having concluded that NYSSIL §366(2) (a) (8)° and 
N.¥.C.R.R. §§ 360.5 and 360.7 are incompatible 
with 45 C.P.R. §248,.3(c) and that the federal regulation 
is valid, the court (1) declares the state statute 
and regulations invalid as applied to class members, 
(2) will enjoin defendants from enforcing these 
provisions against class members, and (3) will order 
defendants to compute the entitlements of class 
members on the basis hercinabove outlined, namely, 
to protect for maintenance amounts ‘no less than 
those allowed to comparable ADC recipients. 


Settle a final decree on notice. 
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Datcd, New York, New York 
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November 12, 1975 
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FOOTNOTES: 


1. 42 U.S.C. § 139Ga(a) (10) (A) (1970). The 
federally-funded public assistance programs 
now in effect ore the Aid to Families with 
Dependent Children Program ("ACC") and the 
Supplemental Security. Income Program ("SSI") 
for the aged, blind, and disabled. 


“An individual is considered to be medically 
needy if he has income and resources which 
exceed the amount of income and resources 
allowed to the categorically needy but which 
are insufficient to meet the costs of necessary 
medical and remedial care and services." 

45 C.F.R. §248.1(a) (2). 


See 42 U.S.C. § 1396a(a) (10)(C). 


New York Social Services Law ("NYSSL") 
§§363-a, 366 (McKinney Supp. 1974-75). 


NYSSL § 366(2) (a) (8); New York Codes, 
Rules and Regulations ("NYCRR") §§360.5 
and 360.7. 


Primarily, 45 C.F.R. § 248,3(c)(1) and (2) 
(1974). ; 


Primarily; 42 U.S.C. § 1296a(a) (17). 


The parties have stipulated that when this 

action began, plaintiffs were a family of 

three, but are now a family of two. For purposes 
of determining family size for income 

maintenence and eligibility purposes, a family 
member in chronic care "shall not be deemed 

to be a member of any household." NYCRR § 360.5(e). 
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See NYSSL § 13l-a(2) and (3); NYCRR 

§ 352.2(e); 1975 Table of Local Agency 
Maximum Shelter Allowances with Heat, Exhibit A 
of Affidavit of Elcanor A. Sochocki, 

sworn to October 3, 1975. 
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Since the resulting figure for individuals 

and familics of two is even lower than the 

SSI payment standard for individuals and 
two-person families, the SSI standard is 

used as the income retention level for these 
medically needy people. Federal law requires 
a State to set its income maintenance levels, 
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for individuals and families of two, at the 

higher of the SSI and ADC payment standards. 
45 C.F.R. § 248.3 (c) (1) (ii) (B)- See note 23 
infra. . 


The two relevant state public assistance 
programs are contained in NYSSL §§345 through 
358-c ("ADC") and §§ 207-212 ("SSI")- 


NYCRR §§ 360.5(e) and 360.7 (a) (5). 


But ci. Andrews v.Maher, Docket No. 
75-7029 3a Cir. October 24, 1975). 


See, e.g., Hagans V- Lavine, 415 U.S. 528, 
536-43 (1974); Edelman v- Jordan, 415 U.S. 65l, 
653 n.l (1974) (processing the claims of some 
applicants for welfare aid before those of 
similarly situated plaintiffs raises a not 
*wholly insubstantial" equal protection claim). 


The parties have stipulated that defendants 
administer a medical assistance fund of 

some $3,000,600,000 and that if plaintiffs are 
successful in this action, the financial 

impact on the state medical assitance budget 

will be in cxcess of $10,000. Thus, plaintifis' 
claims arguably satisfy the $10,000 jurisdic- 
tional amount requirement of 28 U.S.C. § 1331(a)- 
See, @.g-, Bass V+ Rockefeller, 331 F. Supp. 

945 (S.D.N.¥.)¢ appeal dismissed as moot, 

464 F.2d 1300 (2a Cir. 1971); Yanez V- Jones, 

361 F. Supp. 701, 706 (D. Utah 1973); 

Moore v. Betit, 511 F.2d 1004, 1007 n.12 

{2d Cir. 1975). See also Committee for 

GI Rights v- Callaway, 518 F.2d 466, 472-73 

D.C. Ciat- 1975). a 
Plaintiffs may alse satisfy the monetary 
requirement when « is viewed from the standpoint 
of future medical assistance payments. cf. 

Moore V. Betit, supra at 1006, 


16. Although the Supreme Court has left open 


the issues of whether all supremacy clause and 
1983 claims are cognizable under 28 U.S.C. 
§§ 1343(3) and/or (4), the Second Circuit 
has, at least temporarily, resolved those same 
issues against jurisdiction. See Andrews V. 
Maher, supra. 
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Sec, C.g., Hegans Vv. Lavine, supra at 543-45) 
Cordova v, Keel, Aocket No. 75-7120 at 5469 : 
(2d Cir. August 7, 1975). - 


Plaintiffs stated at oral argument that they “ae” 
would move to convene a three-judge court if the s 
motion for summary judgment on their "statutory" cay. 
claim is denied, 


While the crux of plaintiffs’ attack is ; 

on subdivision (1) of § 248.3(c), subdivision (2) 
is, in all strictness, more directly relevant : "33 
since its concern is how much of a medically at nde HT . 
needy family's income can be "taken" to a 
defray the costs of medical assistance. 

Subdivision (1) concerns itself with levels 

of income for eligibility purposes... Nor- 

of the members of the class are complainiag that 


they are wigibile for medical assistance * 
because oc uniawful income levels. Thus, ; 
subdivision (1) is enly derivatively relevant a 
to plaintiffs' case; that is, to construe he 
"established level” in subdivision (2) requires ie” ae le 
interpreting subdivision (1) to see if the Wee 
established level comports with the minimum og 
requirements there. 7 
"The following income * * * shall be exempt ie 
and shall neither be taken into consideration ’ ve 
nor required to be applied toward the payment 138 
or part payment of the cost of medical care . et | 
and services * * * . (8) income in an amount aa i 
set forth in the following schedule: . : 7 3 
"Annual net income--Number of family members ot ot ake 
in a household and family members for whom > ee 
they are legally responsible or have oe pg soe Cele 
assumed responsibility Paty 1 gee STS sheet ‘4 
Two Three Four ' Pive “giz... 3. - 2Seven? 
$3,400 $4,000 $5,000 $5,700 - $6,400 - $7,200: 
{$3,800} [$4,200] {$5,000} [$5,800]. [$6,500] ~ ($7,400) 
"Such income exemptions shall be increased by 3” =e 
six [seven] hundred dollars for each member or ee 
of a family household in excess of seven." mae oT 

e's » g3.% 


Figures in brackets show the amount of exempt income as of: . 
October i, 1975, to reflect recent amendments Ae” 
of § 366(2) (a) (8). Me Ag 
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The same income allowances specified in 

NYSSL § 366(2) (a) (8) appear in this regulation, 
which dictates how much of the "excess income" 

of a person in a medical institution can be 
"given" to his family for maintenance expenses. 
This is the relevant section when the medically 
needy familys income falls short of the allowance 
level and the hospitalized member of the family 
has: income to contribute to the family. 


Again, the same income allowances appear in 

this regulation as those specified in NYSSL § 366 (2) (a) (8). 
This regulation, rather than §360.5, applies 

when the spouse of a hospitalized person has 

income in excess of the income allowance level. 

Any imcome in excess of the appropriate level 

is to be contributed to the medical expenses 

of the hospitalized member ‘NYCRR §360.7 (a) (5). 


The overall effect of NYSSL §366(2) (a) (8) and 
NYCRR §§ 360.5 and 360.7 is to set the 

level of maintenance income that a medically 
needy family is allowed to live on. 


Thus, for example, e family of two with a net eR, 
available income of $7,500 and medical expenses 
of $99 would not be eligible for medical + ges 
assistance because their income exceeds th eat 
$3,400 level specified in the statute and Fy 
regulations. Another family of two with net Lis oa Se 
available income of $5,000 and medical expenses ; + 
of $5,000 would be allowed to retain $3,400 . ond 
for maintenance expenses and required to ile 
contribute the remaining $1,600 to the cost soe. ¢ 
of medical assistance. 


The defendants maintain that for a family of two, 
the payment standard under SSI (a flat grant 
System) is higher than the "Apc payment 

standard" (the standard computed under defendant's 
averaging methodology discussed below). Because 
the court rejects defendants' route to an 
assertedly valid ADC payment Standard, and 933 
it is conceded that a family of two living I 
in Rockland County and paying the same «cont as “¢ 
Plaintiffs would receive more under ADC than 
under the SSI program, the ADC program has 

the higher payment standard. For the remainder 
of this discussion, therefore, the amount of 

ADC payments will be considered the higher 
payment standard, 
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} y 24. In some States, only a specified percentage 

4 of a family's standard of need is actually 

paid. Sce Rosado v. Wyman, 397 U.S. 397, 

408-09 (1970). In New York, 100% of the 
Standard of need is paid out in benefits. 

Thus, the standard of necd and the payment 
Standard are identical in New York's ADC program. 
Sce NYSSL §131l-a(3). 


25. "The following schedule shall be the standard 
of monthly need for determining eligibility 
for all categories of assistance in and by 
all social services ¢Cistricts: 


Number of Persons in Household 
One Two Three Four Five Six 
$94 $150 $200 "$258 $318 $368 


“For each additional needy person in the 
household there shall be added an additional 
amount of fifty dollars monthly. 


"In addition to the above, the standard ~ 
of need shall include amounts for shelter Ais. 
and fuel for heating * * *," 
NYSSL §13l-a(i). J. 


F 
26. Id. a i 
; t 


27. “A State plan for medical assistance must -- a,” 
* * * include reasonable standards (which : 
shall be comparable for all groups and may, in 4 
accordance with standards prescribed by the i. 
Secretary, differ with respect to income levels, 
based on the variations between shelter costs 
in urban areas and in rural areas) for determining 4 


eligibility for and the extent of medical ; ae 
assistance under the plan which * * * are a 
consistent with the objcctives of this " 
subchapter * * *," 42 U.S.C. § 1396a(a) (17). “" 
28. See note 39 infra. ss 


29. To be sure, an eligibility standard entailing 
cumbersome calculations and lengthy 
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. ‘ a 
investigations would be out of step with the 
simplification philosophy of 42 U.S.C. § 1396a(a) (17) and ‘ 
45 C.F.R. § 248.3(c)(1). But the ADC methodology , 
is not such a standard. A family’ shelter be 
cost, up to the appropriate county maximum, can Hay 
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be ascertained with fair case. As shown by the 
State's Budget Worksheet for Medical Assistance 
.(Form DSS 517), each social service 

district must review and verify each claimant's 
asscts and income before passing on his 

eligibility. Having applicants list their 

shelter costs and investigating the listed amount 
should not Substantially increase the administrative 
task. Cf£. Shapiro v. Thompson, 394 U.S. 618, 

636 (1969). 


See 2 CCH Medicare and Medicaid Guide 715,600, 
at 6558 (Michigan's medical assistance eligibility 
Standard is expressed as a formula). 


The federal Apc eligibility regulation requires 
that the eligibility standard be expressed 

in “money amounts." 45 C.F.R. § 233.20(a) (2). 
New York obviously did not view this language 
as a bar to setting up @ variable ADC standard 
as evidenced by NYSSL § l3l-a. 


Plaintiffs contend that the income levels in 
NYSSL §366(2) (a) (8) do not ‘accurately reflect 
Statewide shelter allowances even as 

increased effective October l, 1975. The 
parties were to proceed +o discovery on this 
issue if the court denied plaintiffs' 

summary judgment motion. 


The parties do not cite,and the court has not 

found, any direct learning on the intended 

meaning of the phrase "generally used." We 

do know that an early draft of 45 C.F.R. 

§ 248.3(c) (1) did not contain the "generally 

used" language at all. The draft specified 

that the medical assistance eligibility 

standard was to be ,"as a minimum, at the 

level of the payment standard used as a 

measure of financial eligibility in the 

appropriate money payment program * * *." 38 Fed. Reg. 
32219 (1973). The "generally used" language 

was added in response to comments that the 

draft language incorrectly implied that separate 

Standards governed the aged, blind and disabled 

and families with dependent children. 39 Fed. 5 Nee ee 
Reg. 9512 (1974). The evolution of the phrase ae 7 
defendants invoke further demonstrates, if ‘t Sai 
is necessary, the fallaciousness of their reasoning from it: 
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Many States, including New York, pay some welfare 
recipients more than the amount dictated by 

the gencrally applicd payment standard for 
unusual or “special” expenses. See, @.g+, NYSSL 
§ 13l-a(6). 


Certain individuals who received aid under 

Yitles I, X, XIV, or old XVI of the Social 

Security Act as of December 1973, were deemed to be 
eligible for SSI payments, notwithstanding incomes 
or resources exceeding the new eligibility level 
under SSI. 42 U.S.C. § 1382(g). 


45 C.F.R. § 248.21(a) (3) (i) (B) still applies 
to Puerto Rico, Guam, and the Virgin Islands. 


See, e.g., Almenares v. Wyman, 334 F. Supp.512 


(S.D.N.¥.), aff'd 453 F.2d 1075, 1087 


(24 Cir. 1971), cert. denied, 405 U.S. 544 (1972); 
Rosado v. Wyman, 397 U.S. 397, 406 (1970). 


The HEW Compliance Report for the Quarter 
ending March 31, 1975, contains the following 


section: 
"Medical Services Program _ Medically Needy Level 
45 CFR 248.3 (c) (1) (ii) (B) (2) Due to a series of factors, 
Section 1993(£) (1) (B)(i) SSA the cash assistcnce stnds. 
have become more liberal 
_ than the MA standards for 
most family sizes." 
It is conceivable that HEW's criticism merely relates Py 
to the fact that New York's medical assistance ? 
standards have pecome too low in view of the gradual ®t 
increase in shelter allowances under the cash bi. 
assistance programs. Thus it may be that HEW is calling 
for an updating of the levels set in NYSSL § 366 (2) (a) (8). 7 


42 U.S.C. §1396a(10)(c) (i) arguably provides additional 
statutory authority for 45 C.F.R. §248.3‘c). See i aid 
Dominguez v. Milliken, supra at 9119-21. 


Referring to the “reasonable standards" language, 


: f 
the Report of the House Ways and Means Committee *. & 
states: in part: eg 

"sf 
" * * * the State plan must include such 2 S 
*; 


safeguards as may be necessary to assure 
that eligibility * * * will be determined * * * 
in a nanner consistent with simplicity of ae 
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administration and the best interests 

of the recipient. This provision was included 
in order to provide some assurance that the 
States will not use unduly complicated 

methods of determining cligibility which 

have the effect of deicying in an unwarranted 
fashic: the decision on eligibility for 
medica] assistance. * * * Under 

this provision, the States will be 

eliminating unrewarding and unproductive 
policies and methods of investigation * . 4h 


H.R. Rep. No. 213, 89th Cong., lst Sess. 66 (1965). 


The following passage indicates that Congress 
intended that the medically needy not be forced 
to live below the applicable public assistance 
subsistence level: 


"In no event * * * may a State 
require the use of income or resources which 
would bring the individual's income below 
the amount establis:." as the test of 
eligibility under the state plan. Such 
action would recuce the individual 
below the level determined by the State 
as necessary for his maintenance." 


S. Rep. No. 404, 1 U.S. Code Cong. & Admin. News 
1943, 2019 (1965). See also HEW Handbook of 
Public Assistance Administration, Supp.D. 

§ D-4240 (A) (2) (1966). 


See, e.g., Haberman v. Finch, 418 F.2d 
664, 667 (2d Cir. 1969); Gold v. HEW, 
463 F.2d 33, 41 (2d Cir. 1972). 


See these observations in the course of hearings 
on Medicaid legislation by George K. Wyman, 
a former New York Commissioner of Social Services: 


"The major cause of dependency 
in the United States is illness. Everyone 
agrees that the ‘poorest of the pocr,' 
those who receive public assistance, shovld 
have their medical care needs met. Also, 
most people believe we should prevent 
dependency if at all possible. Therefore 
it makes good, common sense ti. help those persons 
who are able to support themsclves with food, 
clothing, and shelter but who need assistance 


-viii- 


4 P 


ES RTI: + ey 


. STS 
">is ST 
be ° % 


) 


— 


/ 
{ 


Opinion 


Footnote 43 cont'd 


with their medical care bills. This means 

we should help the workingman who is faced 
with a niaable medical bill, in order that 

he wilt net have t mortgage his home, 

sell his cat, or go into debt, in order 

to pay the medical obligation, r, even worse, 
geplete himself of his resources to the point 
where he becomes a welfare recipicnt." 


Hearings on H.R. 12080 Before the Senate 
Finance Committee, 90th Cong., lst Sess., 
pt. 3, at 1547 (1967). 


Memorandum Opinion of tHe District Court 
re: Proposed Orders and Judgments 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


ino tag Odie Bek hel eae daa Gum has Sa eek oa aa 
MARION AITCHISON, et al., : 
Plaintiffs, ‘ 

~egnanek= 75 Civ. 1224 

STEPHEN BERGER, et al., : MEMORANDUM 
Defendants, : 
re eee eae ae eee ae ee ae x 


FRANKEL, D.J. 


The parties have submitted differing forms 
of orders and judgments, the differences reflecting two 
major issues: 

(1) Whether members of the plaintiff class 
are entitled to so-called “future 
adjustments" to compensate for the 
period prior to the judgment during 
which, as they allege and the court's 
decision assertedly shows, they 
were entitled to retain higher ancenke 

- for maintenance than the state's 
medicaid provisions permitted them. 

(2) Whether the judgment now ee entered 


should be stayed pending appeal. 
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The first of these issues creates problems of 
equitable remedies and sovereign immunity under the 
decisions in Rothstein v. Wyman, 467 F.2d 226, 232-38 
(2d Cir. 1972), cert. denied, 411 U.S. 921 (1973) and 
Edelman v. Jordan, 415 U.S. 651 (1974). The concerns 


thus generated may be more complex and more difficult 


than the epistolary submissions of the parties on proposed 
orders would seem to suggest. Nevertheless, it appears 
to the court that, *nder the applicable law, plaintiffs 

are not entitled to the retroactive relief they label 
“future adjustments," at least not against any named 
jetentane,. Accordingly, the court's judgment 

will be limited to prospective injunctive and declaratory 
relief. 

The remaining question, as to a stay, is not 
entirely unrelated, at least in the sense of its equitable 
impact. Resisting retrospective payments, the defendants' 
application for a stay would seemingly adjourn for some 
indefinite period any of the payments or allowances now 
determined to be required under this court's decision until 
the prosecution and decision of an appeal. Considering the 
relative burdens and the balances of hardship, and subject 

FG - 
Whether all or any part of the claimed "future adjustments" 
might be récovered from the various counties in New York 
cannot be adjudicated in this action where no countyor 
other municipal body was named as a defendant. Cf. Dunlop 


v. State of New Jersey, 522 F.2d 504, 515-16 (3d Cir. 1975). 3 
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always to the wisdom of a higher tribunal, this court 
balances the pertinent considerations by denying the 
application for a stay. 


Upon the foregoing premises, *he court has 


concluded thatthe order and judgment submitted by defendants, 


as modified by the court, should be signed at this time 


to permit the prompt processing of any appeals. 


Dated, New York, New York 
December 3, 1975 


= STATES D.~UTRICT COURT 

| SOUTHERN DISTRICT OF NEW YORK 

TLS OS LS SS A a aN ws Ammeecrmee mena Xx 
| MARION AITCHISON, et al., 
: ORDER ALD JUDGENT 


Order and dgment of the District Court | 


Plaintiffs, 


H : 73 Civ. 1224 i 
- against - : MEP. 


STEPHEN LEPGER, et al., 


Defendants. t 


This cause having come to be heard on plaintiffs' motion 


| 
for summary judgment under F.R.C.P. 56 on their third claim, as | 
.dod, alleging that New York Social Services Law § 366 (2) (a) (8) 
nd 13 New York Code’, Rules, and Regulations §§ 360.5(e) and 
269.7{a})(5) are inconsistent with 45 c.f&R. § 248.3(c) (1) (ii) and 


therefore invalid and for a class action order under F.R.C.P. 23; 


and on defendants’ motion to dismiss the action under F.R.C.?P. 
| 12(b) (1) and (6) for want of a substantial constitutional question 
anc in the alternative, for summary judgment in their favor 


the F.R.C.P. 56 “n plaintiffs’ third claim, as amended; 


and the Court having considered the pleadings, affidavits, 


= Res. i nnteeemeeeal ‘oe id) RRR FL | ON TIVES rr 
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2 3 
& & 
te : 
n 


Ly stipulations, and memorandum of law submitted by the parties; and 
the Court having heard oral argument; and after due deliberation, 


having filed its opinion on November 12, 1975, it is 


Ol ERED that defendants' motions to dismiss for want of a 
substantial constitutional question, and, in the alternative, for 
summary judgment in their favor on plaintiffs’ thid claim, as 


amended, be and the same hereby are denied; and it is further 


ORDERED that plaintiffs' motion for a class action order 
under F.R.C.P. 23 be and the same hereby is granted, said class 
to consist of »11 applicants for and recipients of medical 
assistance only who by reason of the application of New York Socia 


Services Law § 366(2) (a) (8) and 18 NYCRR §§ 360.5(e) and 


tt: sta sala wl a | 


360.7(a) (5), retain less menthly exempt income than 


~ 


families of the same size, paying the same shelter cost (plus cost 
\ 


of fuel where applicable) and living in the same social 


services district who have qualified for categorical 


aM ¢ Wain ‘ 
NS puolic assistance on the Aid to Families with Dependent Children 
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Order and Judgment of the Pistrict Court 


Program; and it is further 


ORDERED that plaintiffs' motion for summary judgment be 


and the same hereby is granted to the extent herein ¥fter set 


forth; and it is further 


mae é 
Po | ay ORDERED, ADJUDGED AND DFCREED that 45 C.F.R. §246.3(c) (1) 
oe , 8 2d 
yp ie (4) [as declared consistent with 42 U.S.C. §§ 1396a(a) (17) and 
p - tok 
" c 


<a |$ 1396a (10) (c) (i) and therefore v+lid; and it is further 
‘ | 


ORDERED, ADJUDGED AND DECREED that New York Social 
Services Law § 366 (2) (a) (8) and 18 NYCRR §§ 360.5(e) and 360.7(a) 
(5) are declared inconsistent with 45 C.P.R. § 248.3(c) (1) (ii) and 


therefore invalid as applied to the cla: and it is further 


ORDERED that defendants, their officers, agents, employee 
and successors in interest be and they hereby are permanently 
enjoined from enforcing New York Social Ser..ces Law § 366 (2) (a) (8) 
nig and 18 NYCRR §§ 360.5(e) and 360.7(a) (5) against the class so as t 


lic st cots dN ‘ 


permit said individuals to retain less monthly exempt income than 
Abe icv 
is i families of the same size, paying the same shelter cost 


! 


| (plus cost of fuel where applicable) and living in the same 


|social services district who have qualified for categorical public 
lassistance on the Aid to Families with Dependent Children program; 


land it is further 


ORDERED that the retained exempt income of class members 
ishall be recomputed in conformity with the provisions of this 
}Order and Judgment within jw days from the entry hereof; and it is 


ORDERED that defendant Stephen Berger, Commissioner of th 
New York State Department of Social Services, or the officers or 


employees of said Department shall transmit to the Commissioners o 


Order and Judgmer: of the District Court 
fl | 
| 
} 


| 
district within the state instructions to 


all social services 


iS) / 
\\We | conform with the provisions of this Order and Judgment within 48 


i 


| Pe ET a 
* ORDERED thatthe enforcement of the provisions of this 
)order and scasicilt tains the sage acte tie stayed pendin§ the 

i fl 
state defendcnt's re Court of agen the Second 


i] 

| 

i 

V Circui nm condition t said defendant file Kis Notice of 
of thi 


business days after the entry hercofy: and-it—is—furtner—— 


| 


) APpess within 5 business days following tie entry r 
} and Juigment ¢ 4 that said PN AO netory/C Court of 
expedited appeal on such schedule as that 


Appeais to pursue an 


ydirect.— 
+ 


Dated: New York, New York 
ovenmber— 7% , 1975 


[ecceentn 


ena 
= 
= 
cw 
a 


ear 


a eee 


men ee 


Defendant Berger's Notice of Anpeal 


MARION AITCHISON, individualiy and + 
on behalf of MICHAEL AITCUISON and 
JANICE AITCHISON, her children, and +s 
on behal® of all other persons 
similarly situated, FY 


Plaintiffs, t 


-egainst= ry ZOTICE OF APPIAL 
SYUPHEW BERGER, individually and ’ 75 Caw, 1224 
as Commissioner of the Department (MeEoP.) 


of Social Services of the State of 2 
wew York, and HOAH WEINBERG, indi- 


vidually and as Comeissioner of s 
the Department of Social Services 
of Rockland County, ew York, s 


Defendants. e 


x 


Motice is hereby given that defendant STEPHEN BERCLR, 
hereby appeals to the United States Court of Apyeals for the 
Second Circuit from the Order and Judgment of the JJOMORABLE MAKVIH 
‘Ee FRANKEL, United States District Judge for the Southern District 
of Mew York, an the above captioned action granting plaintiffs® 
motion for s class action and for suamary judgment on their third 
claim, as amended; and declaring 45 C.7.R. §$ 248.3(c) (1) (44), of 
applied to the class, c xsistent with 42 0.3.C. $§ 1396a(a) (17) 
and 1396a(10) (c) (1); declaring Hew York Social Services Law 
S$ 366(2) (a) (8) amd 18 New York Codes, Mules and Regulations 
$6 360.5(e) amd 360.7(a) (5), as applied to the class, iaconsistent 
with 45 C.P.R. § 248.3(c) (1) (ii) permanently enjoining the en- 
forcement of UYSSL § 366(2) (a) (3) and 16 NYCRR SS 360.5(e) and 
360.7(a) (3) againet the class; and requiring recomputation of the 
retained exempt income of class members to conform with the terms 
of the Order end Judgment within 25 days from the entry thereof; 
and denying said defendant's motion to dismiss the action, or, in 
the alternative, foe summary judgment on plaintiffs* third clain, 
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a 


Notice of Appeal 


@ amended; and from aach and every part of said Order and 


Judgment. 


The Order and Judgment was entered on or about 
December 3, 1975. 
pateds Hew York, New York 
December 5, 1975 
Yours, etc., 
LOUIS J. LLUPYONITS 


Attorney General of the 
State of New York 


By 


ttorney General 
F Defendant Berger 
Office & P.o. Accresa 

Two Norld Vrade Center 

New York, iiew York 10047 

Tale Noe (212) 468-7409 


3s RENE 8, REIXACU, car. 
Greater Up=State Law Project 
Monroe County Legal Assistance 
Corporation 
80 West Main Street 
Rochester, New York 14614 


DOUGLAS J. GOOD, Feq. 

ALTOU Le ABRAMOWITZ, Esq. 
Rockland County Legal Aid Society 
2 Congers Road 

New City, New York 10956 


Attorneys for Plaintiffs 


DIANE We. RIVET, Lege 
Joti B. PRANKLIN, Esq. 
ll New Herpstead Road 
New City, New York 10956 


Attorneys for Defendant 
Noah Weinberg 


Stipulation dated December 15, 1975 and Order 
modifying Order and Judgment of the District 


Court 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MARION AITCHISON, individually an¢e 
on behalf of MICHAEL AITCHISON, and 
JANICE AITCHISON, her children, and 
on behalf of all other persons similarly 
situated, 
Plaintiffs, : STIPULATION 3-7. 
-against- : 78 Civ. 1224 ” 
STEPHEN BERGER, individually and as ; (Nt F 
Commissioner of the Department of Social 
Services of the State of New York, and 
NOAH WEINE TRG, individually and as 
Commissioner of the Department of Social 
Services of Rockland County, New York, 


Defendants. 


IT IS HEREBY STIPULATED AND AGREED by and between 
the attorneys for the respective parties to the above captioned 


action that: 


1. The Order and Judgment entered by the District 
Court on December 3, 1975 be and the same hereby is amended and 
modified by deleting from the seventh decretal paragraph 


~ the number "25" and inserting instead the number "75," said 


% dectecal paragraph, as amended and modified, to state as 
fod pows : 


“ORDERED that the retained exem, t 
income of class members shall be 
recomputed in conformity with the 
provisions of this Order and 
Judgment within 75 days from the 
entry hereof; and it is further” 


2. The 75 day period described in the seventh 
decretal paragraph of the Order and Judgment of the District 


Court, amended and modified as set forth in ¢ 1 above, shal! 


= 


Stipulation modifying Order and Judgment 


start on December 3, 1975 an’? shall continue thereafter 
provided however that the running of said 75 day period shall 


be tolled by the issuance of any stay (or stays) in defendant's 


favor and the tolling of said 75 day period shall continue for 


the duration of said stay (or stays). The commencement of the 
75 day period on December 3, 1975 is without prejudice to 
defendant's application to the district court to extend or 
otherwise modify said period in the event he does not prevail 
on the merits of his appeal(s) and/or that a stay (or stays) 
are not issued to protect the status quo as it existed prior 
to the entry of the Order and Judgment on December 3, 1975 
(subject to the exception in favor of the named plaintiffs 
described in the affidavit of Judith A. Gordon, sworn to 
December 10, 1975, and filed on defendant's behalf in the 


United States Court of Appeals for the Second Circuit). 


3.In the event the defendant does not prevail on 
his appeal(s) from the Order and Judgment of the District Court, 
he recognizes that his obligation to establish exempt income 
levels for medical assistance only recipients in conformity 


with said Order and Judgment arises as of December 3, 1975. 


4. A Stipulation containing the same substantive pro- 
visions shall be executed and filed in the United States Court 
of Appeals for the Second Circuit. 


Dated: New York, New York 
December 15, 1975 
rt ee 
° ’ ° 
Greater Up-State Law Project 


Monroe County Legal Assistance Corp. 
89% West Main Street 


Rochester, York yo 
its ey 


Rockland County eer Aid Society 
Attorney for Plaintiffs 

2 Congers Road 

New City, New York 10956 


Stipulation modifying Order and Judgment. 


ant County * saanenet 
Attorney for Defendant Weinber: 
‘ew Hempstead Road 
City, “New York 10956 


LOUIS 3. LEFKOWIT2 
Attorney General 


( eds Attorne 
Attorney for Defe 
World Trade Ce 

New York, ‘ew York 


mf 
i 


¥ 


Order dated December 19, 1975 endorsed on Notice of Motion aranting 
plaintif’'s application to proceed in forma pauperis on serve: | 


. a . .- . 
™ _ 
‘ 


Index No. 75 Civ. ‘1224 Year 19 


UNITED STATES DISTRICT COURT 
SOUTIIERY DISTRICT OF NEW YORK 
=== = SS a ee ee 
MARION AITCHISON, wdividually and on behalf of MICHAEL AITCHISON and 
JANICE AITCHISON, her children, and on behalf of all other persons 
similarly situated, 

Plaintiffs, 

~ against - 

ABE LAVINE, individually and as Commissioner of the Department of 
Social Services of the State of New York, and NOAH WEINBERG, individ- 
ually and as Commissioner of the Department of Social Services of 
Rocklani County, New York, 

Defendants. = 


SSE SS eS ee ee ee 


NOTICE OF MOTION FOR LEAVE TC APPEAL IN FORMA PAUPERIS 


LEGAL AID SOCIETY OF ROCK. “OUNTY, INC, 
Attorney for Plaintiffs 


BED OEE or coxset 


2 .» ROAD PO BOX HM 
NEW CITY, NEW YORK (0956 
TEL. (914) 634-3627 


== + == 


Service of « copy of, the within 


Sp > ENTAIL seek tie ca ican’ wuluigacak ambeandaseeaaayutiod iP 4 av 
3 3 - A S 
2 Attorney Rn 
=. J ro 4 ——_—— - a ~ = es | G 
PLEASE TAKS NOTICE ye q & 
o that the within is a (certified) true copy of 4 . .% RS 
wot! catered in the office of the clerk of the within named court on IF ee 
enter ; 
o that an Order of which the within is a true copy will be preacnted for settlement to the Hon. , 
ammen one of the judges of the within named Court. d 
sethentnt af — 
un wv .at M. ‘ 
Dated: ~. 
LEGAL AID SOCIETY OF ROCKLAND COUNTY, INC. - 
Attorney for: f C. a * 
sdiiceeribanigansielahiasenaeieaiidanaiamimmbided of counsel Y é. ? . 
2 CONGERS ROAD PO BOX ia KT? ° 
NEW CITY, NEW YORK 109% as P 
os ae, 
Tu: _ >") 
: 
Attorney(s) for : wore 


~29V - 


